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A. Definitions 

 

"AIF", an alternative investment fund within the meaning of AIFMD 

"AIFM", an alternative investment fund manager authorised in accordance with AIFMD, including 

an internally-managed corporate AIFM 

"AIFMD", Directive 2011/61/EU on alternative investment fund managers 

"Central Bank", the Central Bank of Ireland 

“ESMA”, the European Securities and Markets Authority 

"ESMA MiFID II Investor Protection Q&A" the ESMA Questions and Answers on MiFID II and MiFIR 

investor protection topics 

“ESMA Product Governance Guidelines”, ESMA Guidelines on MiFID II Product Governance 

Requirements of 5 February 2018 (ESMA35-43-620) 

"financial instruments", the instruments set out in Section C, Annex I of MiFID II 

"Investment Firm Regulations", the Central Bank (Supervision and Enforcement) Act 2013 

(Section 48(1) Investment Firms) Regulations 2017 

"Irish MiFID II Regulations" the European Communities (Markets in Financial Instruments) 

Regulations 2017, giving effect in Ireland to MiFID II and the MiFID II Delegated Directive 

"MiFID I", Directive 2004/39/EC on markets in financial instruments   

"MiFID II", Directive 2014/65/EU on markets in financial instruments   

"MiFID II Delegated Directive" Commission Delegated Directive (EU) 2017/593 supplementing 

MiFID II with regard to safeguarding of financial instruments and funds belonging to clients, 

product governance obligations and the rules applicable to the provision or reception of fees, 

commissions or any monetary or non-monetary benefits 

"MiFID II Delegated Regulation", Commission Delegated Regulation (EU) 2017/565 of 25 April 

2016 supplementing Directive 2014/65/EU of the European Parliament and of the Council as 

regards organisational requirements and operating conditions for investment firms and defined 

terms for the purposes of that Directive 

"MiFID investment services", investment services and activities as defined in MiFID II 

"MiFID firm", a firm authorised to perform investment services and activities in accordance 

with MiFID II 

"MiFIR", Regulation (EU) No 600/2014 on markets in financial instruments  

"NCA", national competent authority of an EU member state 

"UCITS", undertakings for collective investment in transferrable securities within the meaning 

of the UCITS Directive  

"UCITS Directive", Directive 2009/65/EC on undertakings for collective investment in 

transferable securities  

"UCITS ManCo", a management company of a UCITS within the meaning of the UCITS 

Directive, including a self-managed corporate UCITS   

The references to legislation above shall be construed so as to include amending legislation. 
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B. Introduction 

 
MiFID II1 is the principal EU regulatory measure for investment services and activities.  MiFID 

II governs the activities of a very broad range of service providers – from those providing 

straightforward investment services such as execution-only order services for clients in 

relation to listed securities to asset managers and operators of trading facilities.  MiFID II and 

its accompanying Regulation (referred to as "MiFIR") and related delegated measures 

replaced MiFID I and related delegated measures on 3 January 2018.  MiFID II is a very 

significant EU legislative initiative, the basic aims of which are to make financial markets more 

efficient, robust and transparent and strengthen protection provided to investors.  

Consequently, it imposes significant new rules on the way in which MiFID firms conduct their 

activities including enhanced requirements in relation to organisational requirements and 

conduct of business rules, inducements, disclosure of costs and charges, pre and post-trade 

transparency, transaction reporting and new product governance requirements.  

MiFID II does not apply directly to those UCITS Management Companies (“ManCos”) and 

AIFMs which are not authorised to carry out MiFID investment services.2  However, UCITS 

ManCos and AIFMs typically contract with service providers who provide MiFID investment 

services in respect of Irish UCITS and AIFs as part of a delegation model framework.  These 

service providers could, for example, be (a) asset managers authorised to provide the MiFID 

individual portfolio management service and/or act as sub-investment managers to 

UCITS/AIFs and/or (b) distributors authorised to provide the MiFID investment advice and/or 

receiving and transmitting order service, to whom the UCITS/AIF product distribution function 

has been delegated.  UCITS ManCos/AIFMs are impacted by MiFID II because the relevant 

service providers at (a) and (b) above will need information and other support in order to meet 

their obligations under MiFID II.  Other services providers to UCITS and AIFs not directly 

affected by MiFID II may also be requested to collect/provide information as part of the 

provision of this support (e.g. fund administrators/transfer agents). 

 Most Irish UCITS ManCos and AIFMs follow the "outsourced" funds model whereby the day 

to day asset management and marketing/distribution of a fund is delegated to third party asset 

manager(s)/distributors which are regulated as credit institutions or MiFID firms in the EU to 

provide individual portfolio management/advisory services; or are similarly regulated outside 

the EU.  These Questions and Answers are thus limited in scope to UCITS and AIFMs 

which are not additionally authorised to carry out MiFID investment services. 

  

                                                
1 MiFID I was applicable between 1 November 2007 and 2 January 2018.  MiFID I replaced the Investment 
Services Directive (93/22/EEC). 
2 Self-managed internally managed corporate AIFs cannot have additional MiFID permissions.   
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C. Overview 
 

Q. 1.1 To whom does MiFID II apply? 
 

 
MiFID II applies to EU investment firms e.g. brokers, asset managers and advisers, market 

operators (including trading venues, such as exchanges and multi-lateral trading facilities) 

data reporting service providers (e.g. approved reporting mechanisms and approved 

publication arrangements) and credit institutions (banks) providing or performing MiFID 

investment services.  Thus MiFID II applies directly to EU MiFID firms which provide MiFID 

investment services (including individual portfolio management services and/or investment 

advice) for UCITS or AIFs.  UCITS ManCos and AIFMs which are additionally authorised to 

carry on permitted MIFID investment services (including individual portfolio management and 

investment advice) will also come within the scope of MiFID II.   

As indicated in the "Introduction" at B above, MiFID II does not apply directly to UCITS ManCos 

and AIFMs which are not authorised to carry out MiFID investment services but will have an 

indirect impact on them where the participants in their service provider network are themselves 

MiFID firms providing MiFID investment services (particularly asset management and 

distribution services). 

 
 

Q. 1.2 How has MiFID II been implemented in Ireland? 
 

 
MiFID II and the MiFID II Delegated Directive were transposed into Irish law pursuant to the 

Irish MiFID Regulations effective on 3 January 2018. As MiFID II is a maximum harmonisation 

Directive, the Central Bank has not, to date, sought to impose any gold-plating requirements 

or provide guidance or interpretation in Ireland in relation to MiFID II.  The Department of 

Finance, in its Feedback Statement3  indicated its decision to exercise Member State 

discretions in certain areas (some of which are already in place as they were also the subject 

of Member Sate discretion under MiFID I, e.g. client assets regulations).  Thus, apart from the 

Irish MiFID II Regulations, MiFID firms are principally subject only to European requirements 

in relation to compliance with MIFID II4.  

The transposition of MiFID II necessitated changes to Central Bank rules as they applied to 

MiFID firms and these were incorporated in the Investment Firm Regulations, which came into 

force on 3 January 20185. 

                                                
3 Public Consultation on national discretions in the Markets in Financial Instruments Directive (“MiFID 2”) 
published 14th July 2017, see: 
http://www.finance.gov.ie/sites/default/files/170714_MiFID%20Feedback%20Statement%20-%20final.pdf 
4 The Markets in Financial Instruments Bill 2018, published on 11 April 2018, also introduces some measures 

affecting MiFID firms, the most important of which is the provision for maximum penalties of ten years 
imprisonment and/or a fine of up to €10,000,000 for certain offences under the Irish MiFID II Regulations.   
5 The Investment Firm Regulations represent a revision of previous regulations affecting MiFID firms and other 

service providers, including incorporating revised regulations relating to client assets and investor money. 

http://www.finance.gov.ie/sites/default/files/170714_MiFID%20Feedback%20Statement%20-%20final.pdf


 

6 
 

D. Inducements, Payments for Research and Disclosures of Costs 
 

Q. 2.1 What changes does MiFID II make in relation to inducements? 
 

 
MiFID II introduces a number of notable changes to the existing MiFID I framework on 

inducements which, even though the compliance responsibility rests with the MiFID firm, may 

have some indirect impacts for Irish funds and their management companies.  This is 

particularly so where there are touchpoints with MiFID firms in the distribution of those 

products or where the fund or its management company has delegated/sub-delegated 

portfolio management to a MiFID firm.  

The changes include the following:  

 

a) There is now a prohibition on MiFID firms providing portfolio management services or 

independent investment advice from accepting and retaining fees, commissions or any 

monetary or non-monetary benefits from third parties in relation to that service to their 

clients. 6   

b) There are more granular and prescriptive requirements to be met in order to permit 

firms to receive and retain payments, fees or benefits or other inducements from third 

parties such as a fund or its management company in connection with an investment 

service to an underlying client.  These include that the fee or benefit:  

(i) does not impair compliance with the firm's duty to act in the client's best 

interests; 

(ii) it is disclosed to the client in advance (and in adequate detail depending on its 

nature); and 

(iii) is designed to enhance the quality of the service to the client ("Quality 

Enhancement Test"). 

The Quality Enhancement Test involves a number of conditions; for instance, for the 

ongoing receipt of a payment, fee or commission, this should be justified by additional 

and higher levels of service to the relevant client in proportion to the level of 

inducement received. There are also more detailed and prescriptive requirements in 

terms of recordkeeping including evidencing how the ongoing receipt of the 

inducement meets the Quality Enhancement Test.  

MiFID II also introduces a definition of acceptable minor non-monetary benefits which 

can be received but under the MiFID II Delegated Directive this list is extremely limited.  

 
 

Q. 2.2 What impact might these changes have for distribution models for Irish funds 

and their management companies? 

 

 
Fund distribution models which involve payment of upfront commissions or ongoing trail 

commissions may be impacted where the distribution channel involves the MiFID firm 

providing either a discretionary management service (e.g. wealth managers or segregated 

                                                
6 Article 24.7 of MiFID II 
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account services) or an independent investment advisory service.  In those scenarios, the 

MiFID firm is not permitted to receive and retain payments received from the fund or its 

management company (rather, such payments must be passed to the client and should not 

be off-set against the MiFID firm's charges for its service).   

In addition, even outside of those particular channels, such as where a MiFID firm is providing 

a non-independent advisory service to clients investing in underlying funds, any initial and 

ongoing commission payments must meet the Quality Enhancement Test. 

The regulatory onus is on the MiFID firms to comply with these requirements rather than the 

funds or their management companies.  A watch point for funds and their management 

companies, however, will be any impact these changes have on distribution models.  Because 

of the impact on MiFID distributors/asset managers there may be a need to introduce 

additional share classes into a fund range and also potentially a need for switches of business 

from current commission paying share classes into non-commission paying share classes 

(sometimes referred to as "clean" share classes). Many funds will have dealt with similar 

issues arising from the UK retail distribution review ("RDR") which introduced a commission 

ban for retail advised and retail platform business. Where the distribution channel includes 

these type of commissions, it is likely to result in a repapering of agreements/fee schedules 

between the MiFID firm and the funds/fund management companies.  Fund boards and 

management companies should engage with any MiFID investment manager/distributor 

delegate to ascertain if fees payable by the fund include elements of prohibited fees and 

commissions and take the necessary steps to address the issues on a timely basis, including, 

where necessary, the modification of fee structures for existing share classes and/or creation 

of new share classes.  

 
 

Q. 2.3 What are the changes in relation to investment research and how do these 

impact Irish funds? 

 

 
MiFID II prohibits MiFID firms providing portfolio management/other services to a client (which 

would include a fund or its management company) from receiving investment research from 

third parties, such as brokers or counterparties, in the course of providing that service at the 

cost of the client.  Therefore, investment research must be unbundled from execution costs 

and priced separately (the changes oblige EU sell-side service providers to do just that when 

dealing with MiFID firms).   

The MiFID II Delegated Directive,7 however, includes an exception where the provision of 

research by third parties to MiFID firms shall not be regarded as an inducement if: 

 

(a) the research is paid for directly by the MiFID firm from its own resources; or 

 

(b) the research is paid for from a separate research payment account ("RPA") controlled 

by, and under the responsibility of, the MiFID firm and funded by a specific research 

charge to the client; 

The RPA model conditions and disclosure obligations include:   

                                                
7 Article 13 of the MiFID II Delegated Directive 
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− a research charge is agreed with the fund and/or the management company as the 

client;  

− the MiFID firm will set and regularly assess a research budget and the total 

research charges cannot exceed that budget;  

− Information about the budgeted amount for research and the amount of the 

estimated research charge must be provided upfront and an annual breakdown of 

total costs incurred for third party research must be provided to the client.  

− Information on the frequency of deduction of the research charge from the fund's 

assets over the course of the year (this could be upfront or periodically in line with 

the operational framework in place under a commission sharing arrangement). 

− Any increase in the research budget requires prior notice to the fund as the client. 

− The fund will be entitled to receive an annual disclosure on the total research costs 

incurred and can request more detailed disclosure. 

− Any unused portion of the budget is to be either rolled forward or rebated to the 

fund. 

− MiFID firms are required to provide their clients on request with a written research 

policy setting out the details in relation to the investment manager's approach and 

quality control / assessment processes on purchasing research (sometimes 

referred to as a "research valuation policy").   

Fund boards and management companies should engage with any MiFID investment 

manager delegate to understand the proposed model for investment research.  Some 

considerations may include: 

 

− If the investment manager is proposing to pay for research from its own resources, 

will there be an impact on current investment management fees?  

− For an RPA model, what is the proposed research budget and the mechanics 

around how this will be deducted from fund assets? What is the position on unused 

research budget at the end of the relevant period – is it rebated or rolled forward 

into next year's budget?   

− Understanding the internal governance and control environment around 

procurement of research, operation and control of the RPA and considering their 

research policy and quality assessment criteria. 

There should also be engagement with the fund's legal advisers to plan for and address any 

impact the chosen model may have in terms of the current fund documentation and the change 

processes with investors and the Central Bank.  This might include reviewing and / or revising 

pre-3 January 2018 prospectus disclosures around dealing commissions and permitted fees 

and expenses. It is also anticipated that the investment manager will likely require specific 

changes to pre-3 January 2018 investment management agreements (not just limited to these 

points but of course more broadly across a range of MiFID II changes).  
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Q. 2.4 What are the operational considerations for setting up a Research Payment 

Account? [**New** - update from 25 June 2018] 

 

 
Where a MiFID firm is not funding the cost of research directly from its own resources, it must 

ensure that client funded research is administered via an RPA. Subject to a research budget 

being set and agreed with a client, the MiFID firm must ensure that a RPA is set up with a 

credit institution to facilitate the collection of research fees and the payment of research 

providers. The RPA can be funded via either commission sharing agreements ("CSAs") or an 

invoicing model.   

If using CSAs, the MiFID firm must ensure that unbundled commission rates are agreed with 

any brokers being used and determine a frequency for brokers to pay accrued research 

monies into the RPA. If invoicing clients directly, a fixed amount should be set on a pre-agreed 

frequency to be paid directly into the RPA. As an example, for a UCITS fund this could amount 

to x bps based on average quarterly assets under management accrued daily in the NAV as 

an expense. An invoicing frequency must be agreed for the MiFID firm to issue invoices to the 

fund administrator for processing and paying research monies into the RPA. 

Once the RPA has been set up and funded, the payment of research providers can be 

facilitated from the RPA by the MiFID firm, usually following the receipt of an invoice from the 

research provider. Where the research received will be used for a number of different clients 

/ strategies, the cost of the research must be split on a pre-agreed basis, for example based 

on each client’s proportionate percentage of assets under management. 

MiFID firms must ensure that adequate processes, controls and oversight are in place for the 

operation and management of RPAs, including documenting this in relevant policies and / or 

procedures. 

There are also tools available to assist MiFID firms to analyse research costs against pre-

agreed budgets, to assess the quality of research obtained from service providers and to assist 

with processing research related invoices and / or payments.   

 

Q. 2.5 MiFID II introduces changes in relation to cost disclosures.  What are these 

and how might these impact Irish UCITS and AIFs? 

 

 
MiFID firms must provide clients or potential clients in good time prior to the provision of an 

investment service, with detailed information on all costs and related charges for both the 

service and the underlying product being marketed or recommended. The obligation applies 

to MiFID firms not only at the point of sale, but also on an ongoing basis while continuing to 

provide the relevant service.   

The disclosure relates not just to investment services but also to the underlying product 

components, which may include UCITS or AIFs. These costs include one-off charges such as 

front-loaded management fees or distribution fees, ongoing charges such as management 

fees, service costs and securities lending costs, all costs relating to transactions and 

performance fees.  While much of this cost information will be available from existing cost 

disclosures in particular in the UCITS KIID and the PRIIPs KID, MiFID firms are expected to 
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fill in any gaps if the information is not addressed.  One such gap is the disclosure of portfolio 

transaction costs.  While this will be covered in the PRIIPs KID and the ESMA MiFID II Investor 

Protection Q & A confirms that it expects that the PRIIPS KID will satisfy the product cost 

disclosures for MiFID II, portfolio transaction costs are not currently included in the ongoing 

charges figure for UCITS KIIDs.   

Therefore, funds and their management companies can expect MiFID firms involved in 

distributing or marketing their products to request transaction costs information.  It is notable 

that the ESMA MiFID II Investor Protection Q & A allows for UCITS to provide this information 

using the "new funds" methodology in the PRIIPs RTS pending any extension of the PRIIPs 

Regulation to cover UCITS. 

 

Another potential impact area is the ongoing charges figure in the UCITS KIID. As mentioned 

in 2.3 above, MiFID II requires the unbundling of research costs from execution costs.  Under 

CESR Guidance 10/674 on the methodology for calculation of the ongoing charges figure, 

certain costs can be excluded from the calculation of the ongoing charges figure where they 

were “necessarily incurred in connection with the acquisition or disposal of any asset for the 

UCITS’ portfolio" (with brokerage fees provided as an example).  UCITS may have relied on 

this to exclude research costs from the ongoing charges figure so far as these were bundled 

with overall brokerage charges.  For UCITS that have MiFID investment managers, research 

costs may now, where paid by a UCITS, be funded either through an RPA arrangement or 

otherwise by a separate charge from the investment manager.  It is likely that those research 

charges should be included in the ongoing charges figure in the KIID for that UCITS going 

forward.  For existing UCITS, this would need to be addressed in the KIID run for 2019 (which 

is based on cost information for 2018).  UCITS will also need to consider whether any KIID 

produced in 2018 can be considered fair, clear and not misleading without including any 

research costs in the ongoing charges figure so far as those costs have material impact.  
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E. Product Governance 
 

Q. 3.1 What are the MiFID II Product Governance requirements and how do they 

impact on UCITS ManCos/AIFMs? 

 

 
MiFID II requires MiFID firms to understand the features of the financial instruments 

manufactured, offered or recommended by them and to establish and review effective policies 

and arrangements to identify the category of clients to whom products and services are to be 

provided (the “target market”)8. MiFID firms which "manufacture" financial instruments must 

ensure that those products are manufactured to meet the needs of the target market, must 

take reasonable steps to ensure that the financial instruments are distributed to the target 

market and periodically review the target market and the performance of the products they 

offer.  

MiFID firms that offer or recommend to clients financial instruments not manufactured by them 

should also have appropriate arrangements in place to obtain and understand the relevant 

information concerning the product approval process, including the target market and the 

characteristics of the product they offer or recommend. MiFID firms distributing products 

manufactured by firms which are not subject to the MiFID II product governance requirements 

should also have appropriate arrangements to obtain sufficient information about the financial 

instruments from the product manufacturers.  

Collective investment schemes fall under the definition of a "financial instrument" under MIFID 

II. Therefore, where MiFID firms are involved in the manufacturing and/or distribution of funds, 

they will need to comply with the MiFID II product governance rules which will include obtaining 

information from the UCITS ManCo/AIFM, as required. 

ESMA's Product Governance Guidelines acknowledges that simpler, mainstream products 

such as non-complex UCITS do not need a detailed target market identification and that the 

assessment can be carried out in an appropriate and proportionate manner.  

 
 

Q. 3.2 Who are considered "manufacturers" and what are the applicable 

requirements? 

 

 
MiFID firms that create, develop, issue and/or design financial instruments, including when 

advising corporate issuers on the launch of new financial instruments, are considered 

"manufacturers". 

In addition to the robust governance and organisational requirements which must be adhered 

to, manufacturers are required to identify at a sufficiently granular level the potential target 

market for each financial instrument and specify the type(s) of client for whose needs, 

characteristics and objectives the financial instrument is compatible e.g. retail, professional, 

eligible counterparty. As part of this process, the MiFID firm shall identify any group(s) of 

clients for whose needs, characteristics and objectives the financial instrument is not 

                                                
8 Article 24.2 of MiFID II  
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compatible (the negative target market). It should be noted that in many cases the 

“manufacture” of an investment product might be a collaborative process and that the MiFID  

firm may be collaborating with an entity that may not be in scope of MiFID II (e.g., significantly, 

a UCITS ManCo or an AIFM) or with a third country entity. That requires the MiFID firm to 

outline the mutual responsibilities of it and its collaborator(s) in a written agreement. Where 

MiFID firms collaborate to manufacture a financial instrument, only one target market needs 

to be identified.  Therefore, UCITS ManCos/AIFMs and MiFID firms will be expected to work 

together to define the target market.  

The ESMA Product Governance Guidelines specify that the process of identifying the target 

market should not be based solely on quantitative analysis but should include sufficient 

qualitative considerations as well. The guidelines set out a list of five categories which, 

cumulatively, must be considered as part of the identification of the target market. These are 

as follows: 

− The type of client to whom the product is targeted; 

− The knowledge and experience that the target market should have; 

− The financial situation of the target market with a focus on the ability to bear loss; 

− The risk tolerance and compatibility of the risk/reward profile of the product with the 

target market; 

− The clients’ objectives and needs.  

Certain industry bodies have been working on developing an industry wide template for use 

in completing and / standardising the target market assessment for MiFID II and disclosing 

costs and charges requirements.  These templates include fund level information including 

fund/share class identifiers and currencies which the MiFID firm will likely need to obtain from 

the fund management company. 

 

Q. 3.3 Who are considered "distributors" and what are the applicable requirements? 
 

 
MiFID firms that offer, sell or recommend financial instruments and services to clients are 

considered distributors.  ESMA's Product Governance Guidelines clarifies that the definition 

includes the MiFID investment services of portfolio management and receipt and transmission 

of orders. 

Distributors must ensure that the intended distribution strategy is consistent with the identified 

target market. Distributors, as part of this process, must identify any group of clients for whose 

needs, characteristics and objectives the product or service is not compatible. Distributors 

must also determine the target market for the relevant financial instrument, even if the target 

market was not defined by the manufacturer. Distributors should take all reasonable steps to 

ensure they also obtain adequate and reliable information from manufacturers not subject to 

MiFID II to ensure that products will be distributed in accordance with the characteristics, 

objectives and needs of the target market. Where relevant information is not publicly available, 

the distributor shall take all reasonable steps to obtain such relevant information from the 

manufacturer or its agent. Therefore, it is likely that MiFID distributors of Irish funds will look 

to UCITS ManCo/AIFM in the first instance for information on the funds.  



 

13 
 

ESMA's Product Governance Guidelines acknowledges that a manufacturer and distributor 

could define both the manufacturer's and distributor's target market, including any review and 

refinement of the review process, at the same time e.g. where they jointly develop a common 

market standard for the products they usually exchange.  This may prove useful for some 

product distribution strategies. 

 

 

Q. 3.4 Are there overlaps or inconsistencies between the Central Bank's Fund 

Management Companies Guidance (CP 86) and MiFID II? 

 

 
The Central Bank's Fund Management Companies Guidance ("Guidance"), which was the 

culmination of CP 86, contains an emphasised focus on distribution (one of the re-categorised 

managerial functions to be in place by 30 June 2018).  Paragraphs 29-31 of the Guidance sets 

out "guidance" in relation to the distribution function.  This is much more detailed than what 

would have been envisaged previously and includes "target markets and channels".  Whilst it 

is not as demanding as the MiFID II product governance requirements, fund management 

companies should consider adding the five MiFID II target market identification categories 

referred to at Q3.2 above into their own fund target market identification process to ensure the 

information is to hand once requested by MiFID distributors.  

 

 

Q. 3.5 What changes are introduced by MIFID II in relation to execution-only 

distribution of collective investment schemes? 

 

 
MiFID II confirms that UCITS, other than structured UCITS as defined under the KIID 

Regulation9, are non-complex products.  The ESMA MiFID II Investor Protection Q&A, advises 

that AIFs are complex products and are not capable of being deemed non-complex. 

Accordingly, for retail distribution of AIFs (such as RIAIFs) or structured UCITS, MiFID firms 

involved in distribution of those products must conduct an appropriateness test on the investor 

prior to sale of the product.  This will therefore impact retail execution-only distribution of these 

products.   

 
 
  

                                                
9  Regulation (EU) No 12 86/2014 
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F. Investment Managers/Advisers of AIFs/UCITS 
 

Q. 4.1 "Portfolio management" is a MiFID service.  How does MiFID II affect 

investment managers of Irish UCITS and AIFs where those investment managers are 

located outside the EEA10 (e.g. the US and post-Brexit UK)? 

 

 
"Third country" investment managers can carry out portfolio management for Irish UCITS and 

AIFs under a direct delegation arrangement from the UCITS ManCo/AIFM provided that 

certain conditions are met including that the investment manager is (a) regulated in its home 

jurisdiction to carry out asset management; (b) a co-operation agreement (usually a 

memorandum of understanding or "MOU") is in place between the two supervisory authorities; 

and (c) the investment manager undergoes a pre-clearance procedure with the Central Bank 

of Ireland ("CBI").  There are a number of MOUs in place between the CBI and supervisory 

authorities in third countries (including the US).  It is envisaged that an MOU will be in place 

with the UK at the time of Brexit.  These delegation arrangements are specifically provided for 

under the UCITS and AIFM Directives and are not affected by MiFID II. 

 Paragraph 62 of ESMA's guidance for NCAs (as set out in its 13 July 2017 opinion in the area 

of investment management in the context of the UK withdrawing from the EU) addresses the 

delegation of portfolio management and/or risk management functions by UCITS ManCos 

/AIFMS to non-EU entities (e.g. UK entities post Brexit). ESMA recommends that NCAs should 

require detailed information and evidence from UCITS ManCos/AIFMs on why delegation to 

non-EU entities is objectively justified in a scenario where they e.g. manage: (i) a UCITS that 

invests in transferable securities issued by an EU issuer; or (ii) an EU AIF which invests in EU 

real estate, where the location of the investment funds and asset class serves as an argument 

against such delegation to non-EU entities. 

Written contracts should be put in place between the UCITS ManCos/AIFMs and delegates 

and these contracts must ensure that the management companies comply with EU investment 

management legislation and do not assume that delegates will provide services in compliance 

with that legislation (Paragraph 51).  UCITS ManCos and AIFMs will be expected to have well 

thought out delegation arrangements in place, based on robust objective reasons. 

 
 

Q. 4.2 Under MiFID II, if a MiFID firm delegates some or all of its portfolio management 

activities or independent investment advisory activities (or other investment 

services) to a third country investment manager, must that third country manager 

comply with the investor protection rules set out in MiFID II, such as the rules around 

receipt of inducements? [**New** - update from 25 June 2018] 

 

 
Article 31 of the EC Delegated Regulation 2017/565 (the “Delegated Regulation”) provides 

that MiFID firms outsourcing operational functions deemed “critical or important” shall remain 

fully responsible for discharging all of their obligations under MiFID II and for ensuring that (i) 

                                                
10 The European Economic Area, currently comprising the 28 EU member states (including the UK), Iceland, 
Lichtenstein and Norway 
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outsourcing does not result in delegation of responsibility by senior management; and (ii) the 

relationship and obligations of the investment firm towards its clients under MiFID II are not 

altered. 

This requirement means that a MiFID firm that is sub-delegating portfolio management 

remains fully responsible for discharging all of its obligations under MIFID II and ensuring that 

"the relationship and obligations of the investment firm towards its clients under the terms of 

[MiFID II] is not altered".  The end client must receive investor protections to the same extent 

as if a delegation had not taken place. Accordingly, the starting principle is that the delegation 

of portfolio management responsibilities does not relieve the delegating party of its 

responsibilities to ensure that clients receive the level of protection afforded by MiFID II. The 

MiFID firm will likely have to achieve this contractually through its delegation arrangements 

particularly where the regulatory regime applicable to a third country delegate firm does not 

have the same investor protection requirements. 

The inducement rules set out in Article 24 of the Directive are investor protection measures 

and are designed to prevent conflicts of interest arising between the interest of the firm and 

the interest of the client. For portfolio management and independent investment advice 

services, there is a prohibition on the MiFID firm receiving and retaining any payments, 

commissions or benefits save for a limited set of non-minor benefits provided these do not 

create a conflict of interest with the client.  This prohibition gives rise to most impact for 

investment managers that have soft-commission arrangements with third party brokers 

involving the receipt of investment research in addition to execution services. MiFID II requires 

that investment manager to either pay for the investment research received out of its own 

resources, and not the client's, or pay for the research through a client funded research 

payment account (“RPA”), subject to complying with a range of conditions around the 

operation of the RPA. 

A MiFID manager cannot avoid these requirements in relation to unbundling research from 

execution simply by delegating portfolio management responsibilities to a non-MiFID 

manager, as this would expose clients to the very conflicts arising from inducements that 

Article 24 was intended to address. Delegation refers to both affiliated and non-affiliated 

delegates. 

However, particularly in the case of research, it is not the case that there needs to be 

contractual imposition of mirror requirements to those in MiFID II (namely, the provisions in 

Article 13 of the Commission Delegated Directive (EU) 2017/593 (the "Delegated Directive") 

regarding the operation of an RPA). The regulatory focus is on ensuring that substantively the 

same client protection outcome is achieved. 

The Commission published an FAQ on 26 October 2017 providing guidance to MiFID firms on 

how the research unbundling measures in MiFID II can be complied with; an extract is set out 

below.  This guidance was in the context of a MiFID investment manager firm dealing with 

third country brokers, either directly or through a third country delegate, that do not unbundle 

research from execution and price the research component separately. It is noted that the 

Commission provides that the MiFID firm or its third country delegate in dealing with third 

country brokers may, notwithstanding Article 13 of the Delegated Directive, pay a single 

commission that includes research provided that the MiFID firm or its delegate can identify the 

payment attributable to the research received and that component of the commission payment 

needs to be either paid out of the firm's own resources or from the RPA, subject to complying 

with its operating conditions. 
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Based on the Commission FAQ in the case of research unbundling requirements it appears 

that a MiFID firm can satisfy its outsourcing obligations under Article 31 of the Delegated 

Regulation without requiring strict compliance by a delegated third country investment 

manager with all of the requirements of the MiFID II inducements regime provided that the 

delegated manager conforms to the substantive requirements of MiFID II through other 

operational arrangements that are consistent with, but without necessarily being precisely the 

same as, the MiFID II provisions.  This is to ensure that the end investor is entitled to an 

equivalent level of protection. 

The formal, legal interpretations of the MiFID II outsourcing provisions under Article 31 of the 

Delegated Regulation and the extent to which a sub-delegated portfolio manager must comply 

with the investor protection obligations under MiFID II must come from the European 

Commission and / or European Securities and Markets Authority (“ESMA”).  The Central Bank 

has stated it will be following any guidance published by the European Commission and/ or 

ESMA. 

Extract from European Commission FAQs: MiFID II interaction with third country 

broker-dealers 

On 26 October 2017 the European Commission FAQs were published on rules under MiFID 

II relating to procurement of research by EU Portfolio Managers and their sub-advisors (under 

contractual/"push-down" requirements) located in non-EU jurisdictions (sub-delegate non-

EEA advisors). Key points of the FAQs are extracted below, and these support this 

interpretation of Article 31 of the Delegated Regulation in respect of requiring non-EEA sub-

delegate mangers to provide substantively equivalent investor protection to that under Article 

13 of the Delegated Directive. 

On 26 October 2017 the European Commission FAQs were published on rules under MiFID 

II relating to procurement of research by EU Portfolio Managers and their sub-advisors (under 

contractual/"push-down" requirements) located in non-EU jurisdictions (sub-delegate non-

EEA advisors). Key points of the FAQs are extracted below, and these support this 

interpretation of Article 31 of the Delegated Regulation in respect of requiring non-EEA sub-

delegate mangers to provide substantively equivalent investor protection to that under Article 

13 of the Delegated Directive. 

1. "Question: Under MiFID II, may a MiFID II Portfolio Manager or its Third Country 

Sub-Advisor combine: (i) a payment for research; and (ii) a payment for 

execution services into a single commission to a third country broker-dealer? 

European Commission Answer:  

Based on the current practice of national competent authorities, a third country broker-

dealer may receive combined payments for research and execution as a single 

commission when providing such services to a MiFID II Portfolio Manager or its Third 

Country Sub-Advisor, as long as the payment attributable to research can be identified. 

The MiFID II Portfolio Manager or its Third Country Sub-Advisor which operates an 

RPA is responsible for managing its research budget based on a reasonable 

assessment of the need for research and subject to appropriate controls, which include 

maintaining a clear audit trail of payments made to research providers. In addition, the 

MiFID II Portfolio Manager or its Third Country Sub-Advisor which operates an RPA 
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must be able, at all times and based on its own internal allocation/budgeting process, 

to identify vis-à-vis its own clients the amount spent on research with a particular third 

country broker-dealer. 

2. Are third country broker-dealers required to identify a separate charge for 

research in cases where a MiFID II Portfolio Manager or its Third Country Sub-

Advisor pays for these services out of: (a) an RPA; or (b) directly out of its own 

resources? 

European Commission Answer:  

Based on an interpretation of article 13(9) of MiFID II Delegated Directive, in both 

cases — where research is paid for by means of an RPA or directly out of the MiFID II 

Portfolio Manager’s or its Third Country Sub-Advisor’s own resources — the MiFID II 

Portfolio Manager/Third Country Sub-Advisor is responsible for ensuring compliance 

with the requirements of Article 13. These include the requirement to identify a 

separate charge for research supplied by third country broker-dealers. In the absence 

of a separate research invoice, the MiFID II Portfolio Manager or its Third Country Sub-

Advisor may decide, among other things, to consult with third parties, including the 

third country broker-dealer, with a view to determining the charge attributable to the 

research provided. The supply of and charges for those benefits or services shall not 

be influenced or conditioned by levels of payment for execution services." 
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G. Reporting 
 

Q. 5.1 Article 25(6) of MiFID II requires MiFID firms to provide clients with adequate 

reports on the investment service provided.  Article 62 of the MiFID II Delegated 

Regulation requires MiFID firms providing the service of portfolio management to 

inform the client "where the overall value of the portfolio" depreciates by 10%.  If an 

umbrella corporate fund appoints a MiFID firm to carry out MiFID portfolio 

management services in respect of the umbrella or specific sub-funds thereof, does 

the obligation under Article 62 (1) arise in respect of the depreciation of the umbrella 

as a whole or on an individual sub-fund basis? [**New** - update from 25 June 2018] 

 

 
 
The corporate umbrella fund, not the individual sub-funds thereof, is the legal entity with which 
the MIFID firm contracts and thus is its client.  The MiFID firm will have been appointed to act 
as investment manager of the individual sub-funds essentially on a sub-fund by sub-fund basis 
to invest the assets in accordance with the individual investment objectives, policies and 
restrictions of the individual sub-fund. Indeed the UCITS Directive imposes specific 
concentration restrictions in relation to investments and borrowings restrictions within 
"investment compartments" (i.e. sub-funds) and provides that each sub-fund is to be regarded 
as a "separate UCITS" for these purposes.  The MiFID firm's systems and records will be set 
up to provide information and reporting to the umbrella fund on a sub-fund by sub-fund basis.  
The MiFID firm will not be geared to provide 10% depreciation reporting to the umbrella fund 
on an aggregated basis and this information is of no particular relevance to the umbrella fund 
either for its own purposes or for the purposes of investors in the individual sub-funds.  One 
of the main purposes of the 10% reporting requirement is to enhance investor protection.  
Accordingly, although a view could be taken that the 10% reporting requirement  owed by a 
MIFID firm to an umbrella fund client  relates to the aggregate assets of the umbrella under 
management, this is of no value to the client and very difficult for the MiFID firm to prepare. 
An alternative view (and one supported by Article 49 of the UCITS Directive and standard 
provisions in investment management agreements for umbrella funds) is that the "client" for 
the purposes of Article 62 is the umbrella fund (in its capacity as contracting party on behalf 
of the relevant sub-fund) in relation to the portfolio (the assets of the relevant sub-fund) and 
thus an umbrella fund may constitute a number of different clients for Article 62 purposes. 
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H. Action Points for UCITS ManCos and AIFMs 

 
UCITS ManCos and AIFMs should consider and, if necessary or desirable, take appropriate 

action in relation to the following matters in the context of the implementation of and 

compliance with, MiFID II: 

→ Governance and conflicts of interest: UCITS ManCos and AIFMs should assess 

their governance processes and controls in areas such as management body 

oversight, including delegate oversight control over the manufacturing and distribution 

process, conflicts of interest as well as staff training and expertise, as relevant. 

→ Distribution arrangements: Pre-3 January 2018 distribution agreements should be 

reviewed as MiFID II stipulates that MiFID firms providing portfolio management 

services or investment advice to clients on an independent basis may no longer receive 

or retain fees, commissions, etc. from a third party. These fees, commissions include 

trail fees or retrocessions from a fund/ investment manager. 

→ Costs & Charges: MiFID firms may seek to liaise with UCITS ManCos and AIFMS to 

obtain relevant information required in order to meet the disclosure provisions on costs 

and charges relating to the provision of investment services to funds.  

→ Investment Research:  Different approaches in relation to unbundling research costs 

are being taken by MiFID firms across the industry.  UCITS ManCos/AIFMs and MiFID 

investment manager delegates should review investment management fee structures 

in the context of any investment research payment element and restructure their 

arrangements to comply with the investment research prohibition regime.   

→ Target Market Definition / Assessment:  UCITS ManCos and AIFMs will be required 

to identify and define at a sufficiently granular level the potential target market and their 

product approval processes for each fund. They will also be required to specify the 

type(s) of client(s) whose needs, characteristics and objectives are compatible and 

those who are incompatible with the fund in question.  MiFID investment managers 

and distributors will require contractual arrangements to be put in place with UCITS 

ManCos/AIFMs to enable the MiFID firms to meet their MiFID II compliance 

requirements. 

→ Fund Companies Guidance (CP 86): AIFMs and UCITS ManCos will have to 

consider the impact of the rules and guidance emanating from the Central Bank's 

Funds Companies Guidance in conjunction with the MiFID II product governance 

requirements. Examples include the identification of the relevant function within the 

firm to undertake the more detailed aspects of the product governance requirements, 

such as the identification of the target market and as relevant, the development of 

effective oversight of the distribution function within a third-party management 

company.  

→ Fund Companies Guidance (Obtaining LEIs): Whilst most of the new requirements 

under MiFIR do not directly impact UCITS ManCos/AIFMs, the much debated 

enhanced requirements relating to transaction reporting may have an indirect impact. 

As part of the daily transaction reports provided to the local competent authority, MiFID 

firms are required to include information on the client on whose behalf the transaction 

was executed. One item of information required to be reported when executing a 
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transaction on behalf of a fund is a Legal Entity Identifier (“LEI”). The full list of current 

LEI issuing organisations is available on the website of the Global Legal Entity Identifier 

Foundation (“GLEIF”)11 and includes the Irish Stock Exchange. There is an up-front 

cost and an annual renewal process required to ensure LEIs remain active. 

→ Fund Documentation Review: Once MiFID investment managers and/or distributors 

identify, together with UCITS ManCos and AIFMs, the matters which need to be dealt 

with in order to meet MiFID II requirements, relevant documentation should be 

reviewed and, if necessary, amended to address the MiFID II requirements.  

 
 
 
 
  

                                                
11 See: https://www.gleif.org/en/about-lei/how-to-get-an-lei-find-lei-issuing-organizations  

https://www.gleif.org/en/about-lei/how-to-get-an-lei-find-lei-issuing-organizations
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Please Note: 
 
The material contained in this document is for general information and reference purposes 
only and is not intended to provide legal, tax, accounting, investment, financial or other 
professional advice on any matter, and is not to be used as such. Further, this document is 
not intended to be, and should not be taken as, a definitive statement of industry views, the 
position of all Working Group members, or operational practice with respect to this topic or 
otherwise.  
 
The contents of this document may not be comprehensive or up-to-date, and neither Irish 
Funds, nor any of its member firms, shall be responsible for updating any information 
contained within this document. 
 
 
 


