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➢ Pat Convery – PwC
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AEOI Update - Introduction and Overview
•

Welcome to the joint Irish Funds/Revenue AEOI Event

•

Work of the Tax Steering Group – impact of Irish and international tax legislation impacting the Irish Asset
management Industry ( e.g. BEPS–MLI, ATAD, IREF, AEOI, DAC6/MDR, VAT)

•

Update on the Work undertaken by the AEOI Working Group – We have been working!

•

DAC6 – New reporting framework, more frequent reporting, the need to document and report or provide information
to those reporting

•

DAC6 – AEOI WG focussed on Hallmark D (other groups looking at other Hallmarks)

•

Overview from Revenue on key changes moving from “Implementation” to “Operation and Compliance”

•

Revenue update on the key reporting changes introduced for the current filing season

•

Dealing with those practical challenges

•

Working with other groups – TA, AML, GDPR

•

Meetings with Revenue and Dept of Finance
irishfunds.ie

AEOI Regulatory and Technical
Update
➢ Ruth Kelly-McEwen – State Street
➢ Amanda Murphy – EY
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AEOI Regulatory and Technical update
EU DAC 6 Refresh
Background/ • The primary objective is to ensure a common set of rules within the EU in relation to the reporting of
Objective
potentially aggressive cross-border tax planning arrangements.
Key Points

• EU based intermediaries (or taxpayers) are required to disclose and report to the local tax authorities
potentially aggressive tax planning arrangements that meet certain “hallmarks”. The regime will apply to
both individuals and corporate entities.
• If the intermediary is outside the EU or there is no intermediary, reporting obligation falls to the taxpayer, if
multiple intermediaries, all may be required to report.

• Local Tax authorities will exchange information with other EU Tax authorities.
• Local penalties applied for non-compliance.
• Some jurisdictions implementing domestic DAC6 obligations (such as Poland).
Timing

• Reporting required within 30 days of the cross border arrangements being made available or “relevant
services” are provided.

• MS to implement Directive by 31 December 2019, with 1 July 2020 start date.
• Retrospective requirement to report arrangements since 25 June 2018.
• First exchanges by Tax authorities by 31 October 2020.
Consideratio • Definition of intermediary very broad could include fund promoters, and other service providers to fund
ns
products, and the fund itself.

• No clear definition of the term arrangement.
• How will DAC6 be transmitted into local legislation?

• Financial institutions likely to over-report due to subjective nature of rules/definitions.
• The UK will adopt and transpose DAC6 into local law (irrespective of BREXIT).
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AEOI Regulatory and Technical Update
DAC6 refresh - Hallmarks A, B
The ‘Main Benefit Test’ will be satisfied if it can be established that the main benefit or one of the main benefits which, having regard to
all the relevant facts and circumstances, a person may reasonably expect to derive from an arrangement is obtaining a tax advantage
A. Generic Hallmarks linked to Main Benefit Test:
(A1) An arrangement where the relevant taxpayer or a participant in
the arrangement agrees to comply with a condition of confidentiality
which may require them not to disclose how the arrangement could
secure a tax advantage vis-a vis other intermediaries or the tax
authorities.
(A2) An arrangement where the intermediary is entitled to receive a
fee (or interest, remuneration for finance costs and other charges) for
the arrangement and that fee is contingent on;

a. The amount of the tax advantage derived from the arrangement or
b. Whether or not a tax advantage is actually derived from the
arrangement. This would include an obligation on the intermediary
to partially or fully refund the fees where the intended tax
advantage derived from the arrangement was not partially or fully
achieved.

(A3) Arrangements that involve the use of standardised documentation
including standard forms, that is commonly available to more than one
taxpayer and does not need to be tailored/made to allow the taxpayer
to implement the arrangement.
7

B. Specific Hallmarks linked to Main Benefit Test:
(B1) An arrangement where a participant in the arrangement takes
contrived steps in acquiring a loss making company, discontinuing the
main activity of such company and using its losses in order to reduce
its tax liability, including through a transfer of those losses to another
jurisdiction or by the acceleration of the use of those losses.
(B2) An arrangement that has the effect of converting income into
capital, gifts or other categories of revenue that are taxed at a lower
level.

(B3) An arrangement which include circular transactions resulting in
the round-tipping of funds, namely through involving interposed
entities without other primary commercial functions or transactions that
offset or cancel each other or that have other similar features.
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AEOI Regulatory and Technical Update
DAC6 refresh - Hallmark C
Ref: C
(C1)

Specific Hallmarks related to Cross Border Transactions:
An arrangement that involves deductible cross border payments made between two or more related parties where at
least one of the below conditions occurs;

(a)the recipient is not resident for tax purposes in any tax jurisdiction.
(b) although the recipient is resident for tax purposes in a jurisdiction, that jurisdiction either;

(i) does not impose any corporate tax or imposes corporate tax rates of zero or almost zero; or
(ii) is included in a list of third-country jurisdictions which have been assessed by MSs collectively or within the
framework of the OECD as being non-cooperative.

(c) the payment benefits from a full exemption from tax in the jurisdiction where the recipient is resident for tax purposes
(d) The payment benefits from a preferential tax regime in the jurisdiction where the recipient is resident for tax purposes
(C2)

Deductions for the same depreciation on the asset are claimed in more than one jurisdiction.

(C3)

Relief from double taxation in respect of the same item of income or capital is claimed in more than one jurisdiction.

(C4)

There is an arrangement that includes transfers of assets and where there is a material difference in the amount being
treated as payable in consideration for the assets in those jurisdictions involved.
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AEOI Regulatory and Technical Update
DAC6 – Hallmark D
Ref:
D1
D1

D1 (a)

D1 (b)

Specific Hallmarks relating to AEOI (DAC2)

Examples/Consideration for Funds Industry

An arrangement or series of arrangements which may have •
the effect of undermining the reporting obligation under the •
laws implementing EU legislation or any equivalent
agreements on the automatic exchange of financial
•
account information including agreements with third
countries, or which takes advantage of the absence of
such legislation or agreements. Such arrangements
include at least the following;

Many legitimate fund industry arrangements could be included.

The use of an account, product, or investment that is not,
or purports not to be a financial account, but has features
that are substantially similar to those of a Financial
Account.

•

Setting up funds where the underlying asset is out of scope for
FATCA/CRS may be viewed as captured under this hallmark.

•

Accounts, products, or investments come into scope for DAC6
reporting on the basis that they are not reportable under FATCA
or DAC2/CRS.

The transfer of Financial Accounts or assets to, or the use
of jurisdictions that are not bound by the automatic
exchange of financial account information with the State of
residence of the relevant taxpayer.

•

Cross border transactions between different jurisdictions; these
may include non-participating CRS jurisdictions that occur in the
ordinary course of business (e.g. banking transactions cleared
through the United States).

•

Could be considerable volume of transactions in scope for
reporting without guidance/clarity on this point.

Are routine fund industry transactions. (e.g. transferring money
and custody) excluded?
Exclusion may depend on the application of the knowledge test
to the arrangement.
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AEOI Regulatory and Technical Update
DAC6 – Hallmark D
Ref:
D1
D1(c)

Specific Hallmarks relating to AEOI (DAC 2)
The reclassification of income and capital into products or payments
that are not subject to the automatic exchange of financial account
information.

Examples/Consideration for Funds Industry
• Funds set up for the financing of real estate, and the purchase and
lease of aircrafts.

• Funds with accumulating share classes where income is rolled-up.
• Financial transactions that are deliberately divided into amounts below
the $250,000 DAC2/CRS threshold

D1(d)

D1(e)

D1(f)

The transfer or conversion of a Financial Institution or a Financial
Account or the assets therein into a Financial Institution or a Financial
Account or assets not subject to reporting under the automatic
exchange of financial account information.
The use of legal entities, arrangements or structures that eliminate or
purport to eliminate reporting of one or more Account Holders or
Controlling Persons under the automatic exchange of financial
account information.
Arrangements that undermine, or exploit weaknesses in, the due
diligence procedures used by Financial Institutions to comply with
their obligations to report Financial Account information including the
use of jurisdiction with inadequate or weak regimes or enforcement of
anti-money laundering legislation or with weak transparency
requirements for legal persons or legal arrangements.

• Transferring money into a pension account which is considered to be
out of scope of DAC2/CRS.
• Transferring funds to a non-reporting Financial Institution in a
DAC2/CRS participating jurisdiction from a non-participating
DAC2/CRS jurisdiction. In scope?
• Investments are made though an Entity without triggering a reporting
obligation under CRS including where no controlling persons meet the
25% Beneficial Ownership Test under CRS. In scope?

• Differences in how each jurisdiction interpreted the DAC2/CRS rules
allow for anomalies here.
• Fund structures may set up in a jurisdiction for many reasons not
limited to enforcement of AML legislation.

• The hallmark suggests that additional due-diligence is required here
which is above what is currently carried out under AML/KYC and
DAC2/CRS due diligence.
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AEOI Regulatory and Technical Update
DAC6 – Hallmark D
Specific Hallmarks relating to Opaque

Structures and Beneficial Ownership
Ref: D2
D2
An arrangement involving a non-transparent legal or
beneficial ownership chain with the use of persons, legal
arrangements or structures;
D2(a)

D2(b)

D2(c)

That do not carry on a substantive economic activity
supported by adequate staff, equipment, assets and
premises; and
That are incorporated, managed, resident, controlled or
established in any jurisdiction other than the jurisdiction of
one or more of the beneficial owners or the assets held by
such persons, legal arrangements or structures; and

Where the beneficial owners of such persons, legal
arrangements or structures as defined in Directive (EU)
2015/849 are made unidentifiable.

Examples/Consideration for Funds Industry
•

This section of the EU MDR could have a significant impact on the
Funds Industry, as it includes Passive Offshore Vehicles that are
held through an Opaque Structures, and appear to include the
reporting of structures that are not currently subject to AEOI/CRS
reporting such as real estate.

•

Many legitimate and regulated Fund Structures by their very nature
could be included in the definition of Passive Offshore Vehicle and
require reporting.

•

Many Fund Structures are marketed cross border which is likely to
mean the beneficial owners will not be located in the same
jurisdiction as the asset/structure.

•

S110’s or holding companies do not tend to have an active business
that requires the hiring of employees in the fund as it may not be
viewed as a legal entity. For example; SPVs also do not tend to
have hired employees, and as such those activities are outsourced
to administrators or managers who may be located in different
jurisdictions. In scope?
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AEOI Regulatory and Technical Update
DAC6 – Hallmark E
Ref: E
E1

E2

Specific Hallmarks related to Transfer Pricing:
An arrangement which involves the use of unilateral safe harbour rules.

An arrangement involving the hard-to-value intangibles. The term “hard-to-value intangibles” covers intangibles or rights
in intangibles for which, at the time of their transfer between associated enterprises;
(a) No reliable comparables exist and

(b) At the time the transaction was entered into, the projections of future cash flows or income expected to be derived
from the transferred intangible, or the assumptions used in valuing the intangible, are highly uncertain making it difficult
to predict the level of ultimate success of the intangible at the time of the transfer.
E3

Deductions for the same depreciation on the asset are claimed in more than one jurisdiction
An arrangement involving an intragroup cross-border transfer of functions and/or risks and/or assets, if the projected
annual earnings before interest and taxes (EBIT), during the three-year period after the transfer, of the transferor or
transferors, are less that 50% of the proposed annual EBIT of such transferor or transferors if the transfer had not been
made.
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Movement of
investment
#

Parties involved

Points to consider under various scenarios:
•

Jurisdiction of the parties involved and CRS participation of country/CRS classification of parties

•

The underlying asset – is it in scope or not? Purpose of the fund?

•

Are the accounts Financial Accounts or not? Where are funds being transferred – location/acct.?

•

Knowledge test – which parties have the knowledge of the information to be reported.

3. Custody of the
Fund’s assets

2
1

5

Investment
Manager

Tax
Advisor

Transfer Agent
(TA)

3

2.A Direct
Investors through
the IM/TA/Fund
Platform

9

Custodian
7

Legal
Advisor

1. Fund is
set
up/assets
purchased

8

4

Bank

2. Investors
brought
in/Subscription

Fund
6

Personal/
Financial
Advisors

4a. Investor
Redemption
4b. Distribution/
Performance/Rebate
4c. Investor switches
share class

4d. Investor transfer:
change BO/or not

2.B Investors through
Personal/Financial
Advisors/Distributors/Broker
s/Fund Platform

Assets

AEOI Regulatory and Technical Update
DAC6 – Hallmark E
Next steps and considerations;

•

It is expected that primary legislation and regulations implementing DAC6 in Ireland will be
included in Finance Bill 2019.

•

Irish Funds will continue to track and analyse industry impacts as well as engage with
stakeholders locally and across Europe to ensure that the rules applied are appropriate,
operationally implementable and consistent across jurisdictions.

•

Members need to carefully consider if they have a DAC6 reporting obligation as either an
intermediary, or a taxpayer. Hallmark D is expected to have a wide reach and impact on the
Funds Industry. Understanding of and preparation for impact is key.

•

Engage with third-parties including service providers to understand who may have the
information that is required for reporting and who might be considered the intermediary or
taxpayer in an arrangement.

•

A process should be put in place for gathering information on potential reportable arrangements
– starting on or after 25 June 2018. Communication protocols, tracking and reporting processes
must also be considered imminently.
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Exchange of Information Branch
2019 AEOI Update
Deirdre Free

Overview

• DAC6
• FATCA update
• FATCA and DAC2-CRS compliance

DAC6
Overview
DAC6 introduces an obligation on persons to
inform EU tax authorities of certain cross-border
arrangements that could potentially be used for
aggressive tax planning and on tax
administrations to subsequently exchange this
information

DAC6
Overview
• Who is required to disclose?

• What are they required to disclose?
• What is the timeline for reporting?

DAC6
DAC2 avoidance arrangements

• Annex I, Category D - DAC2 Avoidance and
Beneficial Ownership
• Generic Hallmark and Specific Hallmarks
• No main benefit test

DAC6
Key dates

•
•
•
•
•

31 December 2019 - transposition
1 July 2020 – application
31 August 2020 – first reporting deadline
31 October 2020 - first exchanges
Remember - reporting obligation includes
arrangements, the first step of which was
implemented after 25 June 2018 (the date the
Directive enters into force)

DAC6
Implementation in Ireland

•
•
•
•

Finance Bill 2019
Primary legislation and guidance
Electronic filing solution
Further information – Revenue website
https://www.revenue.ie/en/taxprofessionals/tdm/income-tax-capital-gains-taxcorporation-tax/part-33/33-03-02.pdf

DAC6
Key considerations

• Capturing information
•Arrangements implemented after the Directive
enters into force

• Scope
• Technical capability

FATCA Update
Sponsoring Entity Regime

• Disparity between the obligations of
Sponsoring Entities in Ireland v jurisdictions
who signed later IGA’s
• New Competent Authority Agreement signed
this year
• Updated FATCA Guidance Notes will issue
shortly

FATCA/DAC2-CRS Compliance
Overview
• Commenced last year
• Two workstreams
• Non-filers
• Quality Assurance checks

FATCA/DAC2-CRS Compliance
Non-filers

• Issued approx. 1,000 letters in respect of the
2016 and 2017 reporting periods
• Follow up letters for 2017 reporting period will
issue next week
• Point of contact -Technical Support Team
• Outstanding cases referred to the Divisions

FATCA/DAC2-CRS Compliance
Quality Assurance checks
• Undertaken at Division level

• A mix of site visits and desk based reviews
• Approach to selection
•Risk based
•Feedback from other jurisdictions

FATCA/DAC2-CRS Compliance
Examples of areas for focus

• Account opening procedures and processes
for obtaining a self-certification
• Compliance with data protection
requirements

FATCA/DAC2-CRS Compliance
Common Errors
• Misunderstandings as to what constitutes an
undocumented account
• FI reports accounts held by persons which are
not Reportable Persons
• FI misreports joint accounts and/or
partnership account
• FI reports Entities as Controlling Persons

FATCA/DAC2-CRS Compliance
What do we expect
• Robust procedures and records in place
• High quality data
• Proper audit trail of the procedures
undertaken for the review of accounts
• Well trained staff

FATCA/DAC2-CRS Compliance

Conclusion

Get in touch if you have compliance concerns

AEOI Support
2019 AEOI Reporting Update
Siobhán Casey

Introduction
Role of AEOI Support Team
- Support majority of AEOI offerings (FATCA, DAC2-CRS and DAC4 CbC)
- Provide a single point of contact
- Assist in the completion of the reporting cycle
AEOI Support Team members:
- Philomena McShane
- Michelle O’Neill
- Siobhán Casey
- Emma Agnew
- Karen Clarke

Overview
• Filing process
• Recently published FATCA and DAC2-CRS
Guidelines
• Filing improvements
• Lessons learned/common queries
• Reporting deadlines
• Contact us/distribution group

Filing process
DAC2-CRS and FATCA returns submitted via ROS

Filing process
Agent linking

Filing process
FATCA Nil returns – period other than 2018

Filing process
Ensure accurate Entity name and address

Filing process
FATCA & DAC2-CRS XML Returns

Recently published FATCA and DAC2-CRS
Guidelines

FATCA Filing Guidelines:
https://www.revenue.ie/en/taxprofessionals/tdm/income-tax-capital-gains-taxcorporation-tax/part-38/38-03-25.pdf
DAC2-CRS Filing Guidelines:

https://www.revenue.ie/en/taxprofessionals/tdm/income-tax-capital-gains-taxcorporation-tax/part-38/38-03-26.pdf

Recently published FATCA and DAC2-CRS
Guidelines

• Main points to note on new Guidelines
– ROS Valid Characters
– FATCA Filer Category
– DAC2-CRS validation
– FATCA real-time validation

Recently published FATCA and DAC2-CRS
Guidelines

• FATCA real-time validation

Recently published FATCA and DAC2-CRS
Guidelines

• FATCA real-time validation

Recently published FATCA and DAC2-CRS
Guidelines

• FATCA real-time validation

Recently published FATCA and DAC2-CRS
Guidelines

• FATCA real-time validation

Filing Improvements
• FATCA IRS exchange notification to ROS
Revenue Record
• FATCA real-time validation of errors
• FATCA multiple errors
• Dual-agent functionality enhancement
• Reporting Entity Registration Form

Filing Improvements
• Reporting Entity Registration Form

Common Queries

•
•
•
•
•
•

Filer Category (FATCA Returns)
ROS Permissions
Correct GIIN, Name and Address
Nil return for previous reporting period
Filing at Umbrella or Sub-Fund levels
Duplicate Entity registrations

Lessons Learned
• Registration process
• Agent linking
• File size:
• FATCA max. 30MB
• DAC2-CRS max. 30MB or < 20,000 records
• FATCA (9A’s, DOB)
• Ceasing a Reporting Obligation
• GIIN de-registration
• Validation errors

Common FATCA exchange errors

Some common errors experienced upon
exchange:
• 8007 – Filer Category not populated
• 8008 – Duplicate Account Report
• 8010 – Account Report Correction without
Matching Original

Reporting Deadline

The filing portal is open.

The current filing deadline for both FATCA and
DAC2-CRS is
30th June 2019.

Contact Us/Distribution Group
Should you have any queries please do not hesitate to
contact us. Our contact details are as follows:
MyEnquiries – AEOI – FATCA/DAC2-CRS
00353 42 9353337
Should you wish to receive mailshots, please email
your request to aeoi_technicalsupport@revenue.ie

AEOI Reporting Lessons Learned &
Practical Challenges impacting Funds
➢ Fiona McGinley – SMT Fund Services
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AEOI Reporting Lessons Learned & Practical Challenges
impacting Irish Funds Industry
Feedback and Lessons Learned from Y/E 2017 – June 2018 reporting;
•

Improvements in the registration and filing process by Irish FI’s in 2018 compared to previous year.

•

Feedback on Y/E 2017 FATCA returns; Reduction in the number of errors from last years filings, still some issues identified
relating to the filer categories, either where people had omitted to include the category in their schema files or they selected
the incorrect filer category for the FI.

•

All FIs have been contacted where FATCA re-filings were required.

•

Importance of FI and Tax agent registrations on ROS in advance of AEOI reporting and requirement to monitor and
update registered fund addresses via local tax district are still the cause of many challenges for FI’s, static data captured in
ROS will automatically generate the NIL returns, and in many cases returns were filed with invalid addresses based on older
static information.

•

Message ref/doc ref ID’s – ensure in line with guidance issued, especially for re-filings.

•

Revenue compliance program and issuance of Compliance Letters – Importance of reviewing and updating static data
information on ROS especially where there has been a change of administrator.

•

New Fund Launches and Fund De-registrations – process for registering for reporting obligations for new umbrella
funds/sub-fund launches still causing many challenges especially the effective date of registrations of a new fund or the deregistration of a reporting obligation.
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AEOI Reporting Lessons Learned & Practical Challenges
impacting Irish Funds Industry
Reporting considerations in advance of Y/E 2018 – June 2019 reporting
•

FATCA auto-generated nil-return – new field “Filer Category Type”, FI’s filing on behalf of any of the below categories can file
FATCA returns using XML schema only, they will not be able to use the Nil Tick box facility from this year.

• FATCA 607 – Sponsoring Entity of a Sponsored FFI
• FATCA 608 – Sponsoring Entity of a Sponsored Direct Reporting NFE or
• FATCA 60 – Trustee of a Trustee-Documented Trust
• FATCA reporting pre-existing accounts where no US TINs available, for Y/E 2018 also permitted to avail of transitionary
measures and default TIN is 9As as per IRS Notice 2017-46;
•

FATCA reporting – FI need to continue to report “gone-away/undocumented” accounts

•

Agent linking in ROS for new funds – Reminder that it takes at least 3 working days for an Agent Link and another 3 working
days for a new registration on ROS to be set up. Don’t leave this too late.

•

CRS reporting – Technical clarity on treatment of Active NFE-Other, for UK registered charities, no provisions to exclude these
accounts from CRS reporting and should be reported.

•

Filing/re-filing of historic AEOI returns; Where any historic returns need to be filed they have to be filed via schema format as
opposed to tick box facility. In the event that an administrator has to send in a second or third file with corrections through ROS
Revenue confirmed that files are not overwritten. Instead all the files and data are amalgamated.
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AEOI Reporting –
What about other jurisdictions?

Irish Funds AEOI WG are constantly monitoring developments in other jurisdictions.

•

Cayman Islands: Issued a deadline extension for completion of the 2018 FATCA and CRS reporting
obligations to 31 July 2019, the portal is now open and ‘AEOI News and Updates page’ has been
updated including a new portal user guide V5.0, which addresses a number of updated FAQ’s.

•
•

BVI: FIs are now required to file a nil CRS return where there are no reportable accounts.
Bermuda: Issued update guidance in relation to CRS. Includes the requirement for FIs to file a nil CRS
return where there are no reportable accounts

•

Jersey: Issued an updated version of the CRS practical guidance with a number of revisions in relation
to the reporting requirements (date of birth, nil returns, TINs)
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Panel Q&A discussion
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Disclaimer: The material contained in this document is for marketing, general information and reference purposes only and is not intended to
provide legal, tax, accounting, investment, financial or other professional advice on any matter, and is not to be used as such. Further, this
document is not intended to be, and should not be taken as, a definitive statement of either industry views or operational practice.
The contents of this document may not be comprehensive or up-to-date, and neither Irish Funds, nor any of its member firms, shall be
responsible for updating any information contained within this document.
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