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The EU Sustainable Finance Disclosure Regulation (SFDR)1 aims to increase
transparency in the investments sector in relation to sustainability. It lays down a new
set of disclosure requirements applicable to financial market participants, financial
advisors and financial products. The SFDR takes a broad approach and asset managers,
whether active in the environmental, social and governance (ESG) space or not, will
need to comply with certain requirements, while additional requirements will apply in
respect of ESG products.
While SFDR sets out disclosure requirements, these
disclosures will necessitate the integration of sustainability
risks into the investment process and consideration of
principal adverse impacts on sustainability, with impacts
regarding risk management and distribution. All of these
aspects will need to be considered in seeking to comply
with the SFDR.
The detailed requirements relating to the SFDR are not yet
finalised and compliance therefore needs to be approached
on a phased basis with disclosures evolving over time. The
SFDR is part of a much broader EU initiative on sustainable
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finance and compliance also needs to be considered in that
context, with interlinkages apparent to other aspects of the
sustainable finance regulatory framework.
This regulatory framework is still evolving and will continue
to do so for several years, with further actions to be devised
under a renewed sustainable finance strategy. SFDR
represents the first major milestone in implementing the
EU sustainable finance regime and applies from 10 March
2021. This publication focuses on what funds and asset
managers need to do in order to comply with the 10 March
deadline and beyond.

Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019 on sustainability‐related disclosures in the financial services sector

Scope

The SFDR applies to “financial market participants”,
which include:

The SFDR also applies to “financial products”, which
include:

• UCITS management companies

• UCITS

• Alternative investment fund managers (AIFMs)

• AIFs

• MiFID investment firms that provide
portfolio management

• Portfolio management services

This publication refers to these entities collectively
as “firms”.
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Non-EU asset managers managing EU domiciled funds or
marketing non-EU domiciled funds into the European Union
will also be impacted by requirements under the SFDR.

Timeframes

End January 2021

10 March 2021

30 June 2021

Finalised Regulatory
Technical Standards
supplementing the
SFDR to be published
and provided to the
European Commission
for adoption (these
‘Level 2’ rules will
become applicable
“at a later stage”).

Application date
of most SFDR
provisions (website
and pre-contractual
disclosures).
Only the ‘Level 1’
rules apply at
this stage.

Publication of
Principal Adverse
Impacts Statement
at entity level
(where applicable).
Mandatory for entities
with more than 500
employees by
this date.

SFDR ‘Go Live’

1 Jan 2022
Application date of
requirements
relating to periodic
reports for ESG
products.

EU Taxonomy
application date in
respect of activities
that substantially
contribute to climate
change
mitigation and
adaptation (cross-over
with the EU Taxonomy
is relevant).

Note: Irish Funds and other
stakeholders have requested that
this also be the application date
for the SFDR Level 2, in order
to align with the EU Taxonomy
Regulation.
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30 December 2022
Disclosure of principal
adverse impacts at
product level in the
prospectus (where
applicable).

Approaching compliance under an evolving
regulatory framework

Compliance with the disclosure requirements under SFDR should
be viewed as an evolution. In the first instance, firms are required
to comply on a high-level and principles basis by 10 March 2021.
The detailed Level 2 requirements will become applicable at a
later stage, which infers a two-stage compliance process.
The EU sustainable finance regulatory framework is rapidly
evolving but uncertainty and ambiguity remain over the
application of existing rules, as well as future requirements.
EU regulation typically comprises Level 1 text (in this case
the SFDR) supplemented by detailed Level 2 requirements,
in this case the Regulatory Technical Standards (RTS).
The finalisation of the RTS by the European Supervisory
Authorities (ESAs) has now been delayed. However, owing
to the sense of urgency around sustainability, firms are still
required to comply with the SFDR by 10 March 2021 in the
absence of the RTS.
While this presents challenges, the European Commission
has clarified how firms should approach compliance
under these circumstances. In a letter to the ESAs2, the
Commission has noted that the application of the SFDR is
not conditional on the formal adoption of the RTS. It has
clarified that all application dates under the SFDR are being
maintained and firms will need to comply with its high level
and principles-based requirements from that time.
The RTS will become applicable “at a later stage”. This
is intended to allow sufficient time for firms to prepare
for implementation and to enable national competent
authorities to prepare for the orderly and effective supervision
of compliance. The Commission has clarified that the
application of the RTS at a later stage “will facilitate further
standardisation and convergence across the financial sector
and will bring further accountability, discipline and efficiency
to financial markets, comparability for end-investors, as well
as improved data and information for supervisors”.
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Therefore, compliance with the relevant disclosure
requirements under the SFDR should be viewed as an
evolution, with greater consistency and standardisation
increasing over time. The ESAs have produced draft RTS,
which include various disclosure templates, but these draft
rules have been consulted on, with extensive stakeholder
feedback provided (including from Irish Funds) and are
subject to change. As a consequence, it would be highly
uncertain and challenging to base compliance off these
draft RTS.
In summary, firms are required by the European
Commission’s letter to comply on a high-level and principles
basis in the absence of the RTS. The publication of the
RTS by the ESAs at the end of January will give more clarity
to firms that will then need to plan and prepare for their
application at a later stage. The final RTS will be delivered
too late for firms to reasonably use them as a basis for
compliance with the 10 March 2021 deadline, with filings
to the Central Bank commencing on 11 January 2021. This
infers a two-stage compliance process. Irish Funds and other
stakeholders have advocated for application of the RTS by
1 January 2022, as this would allow sufficient time to plan
and prepare for compliance and align with other updates
to offering documents that will need to be made under the
application of the EU Taxonomy Regulation. At the time of
writing, the application date of the RTS has not yet been
clarified.

 etter from the European Commission to the ESAs dated 20 October 2020 regarding “Application of Regulation (EU) 2019/2088 on the sustainability-related disclosures
L
in the financial services sector”

Approaching compliance under an evolving
regulatory framework

A quick checklist for SFDR compliance by 10 March 2021
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1

Does the firm have a policy in place on the integration of sustainability
risks into the investment process? Is information about this on the website?

2

Has the firm’s remuneration policy been reviewed/updated for consistency
with the integration of sustainability risks? Is information about this on the
website?

3

Will the firm consider principal adverse impacts of investment decisions on
sustainability? (If yes, prepare a due diligence policy and make the relevant
website disclosure (at the latest by 30 June 2021 for larger entities, this
may be earlier/later for other entities). If no, prepare an explanation, which
may state when principal adverse impacts will be considered.)

4

Review the firm’s product range to establish if any products would be
considered ESG products under the SFDR. Consider if the firm plans to
offer ESG products and what this will require under the SFDR. Consider
how the firm will categorise its products into non-ESG, Light Green and
Dark Green where relevant.

5

Are all fund prospectuses updated to disclose the manner in which
sustainability risks are integrated into investment decisions and the likely
impacts of sustainability risks on the returns?

6

Is the firm ready to certify and file all prospectus updates with the Central
Bank of Ireland under the fast-track filing process between 11 January and
10 March 2021?

7

If offering ESG products, has the firm put in place processes to ensure
it can demonstrate compliance with the new requirements and made the
relevant prospectus updates? Do ESG benchmarks need to be reviewed/
updated?

8

Have all marketing communications been reviewed for consistency with the
disclosures being made under SFDR?

9

Is a process in place to ensure that ESG disclosures remain up to date?

Disclosures at the entity level

Key disclosures at entity level

Policy on the integration
of sustainability risks

Remuneration policy
consistent with the
integration
of sustainability risks

Consideration of principal
adverse impacts on
sustainability
(Comply or Explain,
except for large entities)

Each firm will need to ensure that it has identified all of the potential
ESG risks that investments may be subject to and consider whether these
could have a material impact on the value of any of the investments.
Under the SFDR (and the EU sustainable finance regime
generally), firms will need to decide at an executive level
how to respond to the changes in regulation and their own
stance in relation to ESG. A key initial task will be disclosure
of information relating to the firm’s policy on the integration
of sustainability risks in the investment decision-making
process, under Article 3 of the SFDR. For these purposes, a
“sustainability risk” is defined as “an environmental, social
or governance event or condition that, if it occurs, could
cause an actual or a potential material negative impact on
the value of the investment”.
Each firm will need to ensure that it has identified all of the
potential ESG risks that the investments may be subject to
and consider whether these could have a material impact
on the value of any of the investments. Use of established
sustainability frameworks such as the Task Force on Climaterelated Financial Disclosures (TCFD) or the UN Principles for
Responsible Investing (PRI) could be of benefit in seeking to
develop or enhance sustainability risk policies. Information
on the sustainability risk policy (either the full policy or a
summarised version) will need to be published on each firm’s
website by 10 March 2021.
Article 3 of SFDR simply imposes an obligation on
management companies to “publish on their websites
information about their policies on the integration of
sustainability risks in their investment decision-making
process”. The European Commission has not provided any
guidance on how it expects this obligation to be discharged,
nor will there be any further clarity in the form of Level 2
measures.
Therefore, it will be up to each individual manager to
decide the level of information that it provides to investors
on how it integrates sustainability risks into its investment
decisions. For example, a manager of ESG funds may want
7

to provide more detailed information on its due diligence
policies relating to how it integrates sustainability risk
than a manager which does not manage any ESG funds.
A manager may also want to disclose to investors that the
manner in which sustainability risk is integrated into the
investment process differs for certain categories of funds
under management. Multi-managers may for example
prepare a policy which provides a weblink to the policies
of each underlying fund manager if it is the case that the
underlying fund managers integrate sustainability risk into
the investment decision-making process in different ways.
In each case, the disclosures contained on the website
should be consistent with the disclosures included in the
fund prospectus under Article 6 of the SFDR.
The requirements at entity level under SFDR overlap to some
extent with forthcoming amendments to the UCITS, AIFMD
and MiFID frameworks which seek to embed sustainability
at the organisational level more broadly. Regard should
be had to the drafts of those amending delegated acts in
seeking to devise any organisation-wide processes relating
to sustainability at this stage in order to future-proof any
changes being made.
Firms will also need to review their remuneration policy to
ensure it is consistent with the integration of sustainability
risks and publish information relating to this on their
websites by 10 March 2021. All of the above requirements
are based solely on Level 1 text and are high-level and
principles based.

Disclosures at the entity level

Principal adverse impacts statement
The concept of “principal adverse impacts” (PAI) is intended
to capture the impact of investment decisions (and advice)
that result in negative effects on sustainability factors. PAI
is therefore concerned with how the activities of underlying
investee companies impact on sustainability.
Sustainability factors are defined as “environmental, social
and employee matters, respect for human rights, anticorruption and anti-bribery matters”. PAI and “sustainability
risk” are therefore differing (although interrelated) concepts,
the latter being concerned with how ESG conditions could
impact on the value of an investment and the former with
how the investment itself impacts on ESG conditions.
This makes the consideration of PAI a significant and
developmental concept that will require firms to develop
processes to gather information on the sustainability impact
of underlying investments and make an assessment of
principal adverse impacts based on this reporting. The
requirement to consider PAI is on a ‘comply or explain basis’.
Where firms do consider PAI, they must make a statement
annually on due diligence policies with respect to those
impacts (PAI Statement). Where firms do not consider PAI,
they must give clear reasons as to why, including, where
relevant, information as to whether and when they intend
to consider PAI.
Large undertakings with greater than 500 employees must
publish a PAI Statement by 30 June 2021 and report
annually thereafter. At an Open Hearing on 9 July 2020,
the ESAs clarified that the first reporting would be due by
30 June 2022, in respect of the reference period from
30 June 2021 to 31 December 2021.
For other firms (to whom this disclosure requirement
applies on a ‘comply or explain’ basis), the ESAs clarified
at the same Open Hearing that the first reference period
commences on the later of 10 March 2021 and the date on
which such financial market participant decides to consider
principle adverse impacts, and ends on 31 December of
the relevant year, with the report due by 30 June of the
immediately following year. Further written clarifications
on the phasing in of the PAI reporting can be expected with
the publication of the ESAs final RTS by the end of
January 2021.
In April 2020, the ESAs published a draft PAI Statement
template that was far more expansive and detailed than
had been expected based on the Level 1 text and the level
of disclosure appropriate at the entity level. It included a
total of 50 PAI indicators, 34 of which would be mandatory
for completion (often to be expressed using two different
metrics). Irish Funds, as well as many other stakeholders,
raised several issues with the template, and questioned
whether it would lead to meaningful information being
reported to investors at the entity level.
Aside from the approach, there are also significant issues
relating to the availability and cost of the data needed to
complete such a template.
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Principal adverse impact statement – what are the
compliance options?
•

Large firms must publish a PAI Statement by 30
June 2021 at the latest (this can be principles
based in the absence of applicable RTS)

•

Other firms can comply or explain by 10 March
2021

•

Firms which choose to explain can include a
statement that, for example:
- G
 ives a reason as to why they will not comply
(e.g. not relevant to the business); or
- N
 otes that they intend to comply at a later point,
e.g. when the rules are sufficiently clear and/or
when the relevant information is available.

Therefore, it would be very challenging for firms to base
their compliance planning for the PAI Statement off this
draft template, which is still subject to change. Moreover,
as highlighted previously, the RTS will become applicable
at a later date. In keeping with the Commission’s approach,
firms may base their initial compliance relating to the PAI
Statement off the Level 1 requirements (pending application
of the RTS) which take
a more principles-based approach to the disclosure.
Firms are required to disclose:
• Information about their policies on the identification and
prioritisation of principal adverse sustainability impacts
and indicators
• A description of the principal adverse sustainability
impacts and of any actions in relation thereto taken or
where relevant, planned
• Brief summaries of engagement policies
• A reference to their adherence to responsible business
conduct codes and internationally recognised standards
for due diligence and reporting and, where relevant, the
degree of their alignment with the objectives of the
Paris Agreement

Disclosures at the entity level

Overview of SFDR requirements at the entity level
(UCITS management company, AIFM or MiFID firm)
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Requirement

Applies
by when?

Applies in
all cases?

Disclose
where?

Level 2?

Key actions

Publish information
about policies on
the integration of
sustainability risks
in the investment
decision-making
process. (Article 3)

10 March
2021

Yes

Website

No, Level 1 only

•

Draft and put in place a
policy on the integration of
sustainability risks into the
investment process.

•

Update website with
information on this policy.

Publish information
on how remuneration
policies are
consistent with
the integration of
sustainability risks.
(Article 5)

10 March
2021

Yes

Website

No, Level 1 only

•

Review and amend
remuneration policies where
necessary.

Publish and maintain
certain prescribed
information in respect
of each ESG fund.
(Article 10)

10 March
2021

No, only
where firms
provide
ESG
financial
products

Website

Yes

•

(Note that Level
1 requirements
only will apply
for 10 March
2021.)

List of ESG funds to be
published with prescribed
information.

•

Note ESAs draft RTS in
this area and monitor for
publication of the ESAs final
RTS in January 2021.

Publish information
about a due diligence
policy on the
principal adverse
impacts (PAIs) of
investments on
sustainability factors.
(Article 4)

30 June
2021 at
the latest
for large
entities
(>500
employees).

Comply or
explain for
all firms

Website

Yes

•

Update website with a comply
or explain statement.

•

If complying, draft and put in
place a due diligence policy
around principal adverse
impacts of investment
decisions on sustainability
factors.

•

Note ESAs draft RTS in
this area and monitor for
publication of the ESAs final
RTS in January 2021.

•

Consider how information
and data to comply with this
requirement may be gathered
and assessed. Consider how
to address data gaps. A ‘best
efforts’ approach may be
required.

For other
entities,
10 March
2021 (or
the date
on which
the entity
decides to
consider
PAI).

Obligatory
for larger
entities
(>500
employees)
by 30 June
2021.

(Note that Level
1 requirements
only will apply
for 10 March
2021.)

Disclosures at the entity level
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Requirement

Applies
by when?

Applies in
all cases?

Disclose
where?

Level 2?

Key actions

Requirement
to ensure that
any information
published in
accordance with
Articles 3, 5 or 10
is kept up to date.
Where a financial
market participant
amends such
information, a clear
explanation of such
amendment needs to
be published on the
website. (Article 12)

Ongoing
from 10
March
2021

Yes

Website

No, Level 1 only

•

Ensure an ongoing review
process is in place in relation
to the updating of ESG
disclosures.

Ensure that
marketing
communications
do not contradict
the information
disclosed pursuant
to this Regulation.
(Article 13)

Ongoing
from 10
March
2021

Yes

All
relevant
disclosure
channels

Yes, option for
ESAs to develop
Implementing
Technical
Standards. ESAs
may do this
as marketing
communications
evolve.

•

Put in place a process to keep
marketing communications
under review for consistency
with SFDR disclosures.

Disclosures at the product level

A key task for firms will be determining how their financial
products will be classified under SFDR. Broadly speaking,
three product categories can be derived from SFDR:
1.

Products that promote environmental or social
characteristics falling under Article 8 (Light Green)

2.

Products that have a sustainable investment objective
falling under Article 9 (Dark Green)

3.

All other products (non-ESG)
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The exact delineations between the three product categories
have not yet been fully clarified at European level. Firms
must rely on the Level 1 text in seeking to determine the
appropriate product category for their respective funds, as
well as any guidance issued by relevant national competent
authorities. In Ireland, the Central Bank of Ireland has
clarified that the responsibility rests with the relevant fund
manager to ensure that their disclosure is appropriate to
their particular funds3. Therefore, firms must now make
this determination in preparation for the 10 March 2021
deadline, based on the information currently at hand. It
is probable that further clarification will be provided at a
later stage, which could impact on the designated product
category for any particular fund. A later review by national
competent authorities of designated product categories could
also challenge the decision made regarding the alignment
of individual funds to product categories and these factors
should be borne in mind in seeking to make a product
category determination.

S
 peech by Gerry Cross, Director of Financial Regulation: Policy & Risk, Central Bank of Ireland, “Sustainable Finance: the changing regulatory landscape”,
3 November 2020

Disclosures at the product level

Navigating the product classification
Categorise funds as Light Green or Dark Green

• Make relevant prospectus disclosures

Light Green

Dark Green

• Products that promote
ESG characteristics

• Products that have a
“sustainable investment”
objective

• Products with some kind
of sustainability focus
but do not necessarily
invest in “sustainable
investments”
• Examples may relate to
exclusions, screening,
best in class, positive
tilt, or certain thematic
investing, etc.

• Ensure a process to demonstrate ESG
performance against
stated ESG characteristics / objectives
• Consider if ESG indices need to be
reviewed / updated

• Products focussed on
sustainability themed
investing or impact
investing that meet the
criteria of a “sustainable
investment

• For Dark Green, ensure meeting of ‘no
significant harm’ principle (and for
Light Green to the extent the product
holds “sustainable investments”)

• ‘Do no significant harm’
to any other “sustainable
investment” objectives

• Prepare for periodic investor reporting
of ESG performance

• Conduct PAI assessment on funds

• Ensure marketing communications
are consistent with disclosures made
under SFDR

Consider degree of Taxonomy alignment

YES

Does the manager
manage ESG funds?

NO

• The manager still needs to comply with the
entity level requirements
• Make relevant prospectus disclosures regarding
sustainability risks
• Conduct PAI assessment on funds – comply or
explain
• Ensure marketing communications are
consistent with disclosures made under SFDR
• Make statement in prospectus about noncompliance with the EU Taxonomy (applicable
from 1 January 2022)
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Disclosures at the product level

Non-ESG financial products
This product category is not strictly defined by SFDR but
arises out of a process of elimination – if a product does
not fall into the Light Green or Dark Green categories,
then by definition it cannot be an ESG product. This will
be the default product category for funds that do not hold
themselves out as ESG funds, as well as any funds that
cannot meet the conditions under Articles 8 and 9. NonESG financial products must meet a minimum requirement
relating to the integration of sustainability risks under
Article 6. Article 7 relating to the consideration of PAI at
product level (see below) also applies in the case of non-ESG
financial products. Under Article 6, firms are required to
disclose in their offering documents:
a.

The manner in which sustainability risks are integrated
into their investment decisions (or advice)

b.

The results of the assessment of the likely impacts
of sustainability risks on the returns of the financial
products they make available (or advise on)

Article 6 provides that firms may deem sustainability risks to
be not relevant and a clear and concise explanation must be
provided as to why this is the case.
It can often be the case that non-ESG products still
undertake actions relating to ESG and careful consideration
needs to be given to the demarcation between non-ESG
financial products and Light Green financial products
(products that promote ESG characteristics). The wording
in prospectuses of non-ESG funds needs to be reviewed to
ensure that there are no statements regarding ESG which
could bring the fund into scope of Article 8 and lead
regulators to consider that the fund has been incorrectly
classified. Likewise, firms may be concerned about “greenwashing” in classifying a fund as Light Green when in
fact they would consider the fund to be a non-ESG fund.
Important in this regard is whether the ESG attribute is
‘promoted’ as a defining characteristic of the fund or not.

In relation to making the determination of the
relevant product category, the Central Bank of
Ireland has clarified that the responsibility rests
with the relevant fund manager to ensure that their
disclosure is appropriate to their particular funds.
Dark Green financial products
Financial products falling under Article 9, or Dark Green
financial products, have “sustainable investment” as their
investment objective. For these purposes a “sustainable
investment” means:
• a n investment in an economic activity that contributes
to an environmental objective, as measured, for example,
by key resource efficiency indicators on the use of energy,
renewable energy, raw materials, water and land, on the
production of waste, and greenhouse gas emissions, or on
its impact on biodiversity and the circular economy; or

At the Open Hearing on SFDR, the ESAs considered that
exclusions based on legal restrictions would not qualify a
financial product for the Light Green category. Irish Funds
has also asked for clarification from the ESAs in its response
to the Level 2 consultation that a basic firm-wide ESG
integration should not bring a product into scope of Article
8, as this approach is applied at the organisational level
(with ESG risk integration now being mandated for all firms
as per the entity level requirements noted previously) rather
than being a specific and defining ESG characteristic of the
product itself.

• a n investment in an economic activity that contributes
to a social objective, in particular an investment that
contributes to tackling inequality or that fosters social
cohesion, social integration and labour relations, or an
investment in human capital or economically or socially
disadvantaged communities;

When the EU Taxonomy Regulation4 (EU Taxonomy) becomes
applicable from 1 January 2022, financial products that do
not meet the criteria for compliance under the EU Taxonomy
will be required to include the following statement regarding
non-compliance in their prospectuses and periodic reports:
“The investments underlying this financial product do
not take into account the EU criteria for environmentally
sustainable economic activities”.

Dark Green financial products therefore focus on
sustainability themed investing or impact investing that
meets the above definition. Recital 21 notes that a Dark
Green financial product aims to have a positive and
measurable impact on an environmental or social objective
– this can be helpful in assessing whether a fund falls under
the Dark Green versus Light Green category (see below).

13

4

• provided that such investments do not significantly harm
any of those objectives and that the investee companies
follow good governance practices, in particular with
respect to sound management structures, employee
relations, remuneration of staff and tax compliance.

 egulation (EU) 2020/852 of the European Parliament and the Council of 18 June 2020 on the establishment of a framework to facilitate sustainable investment, and
R
amending Regulation (EU) 2019/2088

Disclosures at the product level

In its offering documents, a Dark Green financial product
which has designated an index as a reference benchmark
must:
• provide information on how its designated index is aligned
with its stated sustainable investment objective;
• an explanation as to why and how the designated index
aligned with that objective differs from a broad market
index; and
• indicate where the methodology for the calculation of
the index can be found.

Light Green financial products

The definition of a “sustainable investment”
under SFDR is defined without reference to
the Taxonomy Regulation.
Dark Green financial products logically have a strong
association with the EU Taxonomy for sustainable
investment (see below). However, the definition of a
“sustainable investment” under SFDR is defined without
reference to the EU Taxonomy Regulation and the SFDR
definition does not perfectly align with the definition of an
“environmentally sustainable economic activities” under the
EU Taxonomy. Furthermore, the EU Taxonomy is concerned
with environmental objectives (with certain minimum social
safeguards attaching) whereas the above definition in the
SFDR features a social objective. Further work on clarifying
the interrelationship between these two Regulations would be
beneficial.
It is advisable for firms looking to market products as Dark
Green to consider the extent to which the investments would
align with the EU Taxonomy, due to come into effect from
1 January 2022 on a phased basis, as reporting in respect
of the EU Taxonomy will eventually be required for Dark
Green products. However, the ESAs have acknowledged that
as a potential consequence of differences between SFDR and
the EU Taxonomy Regulation, Dark Green financial products
may hold a portfolio that is fully or partly composed of
investments that are not EU Taxonomy-compliant, i.e. that
are not invested in “environmentally sustainable economic
activities” as defined under the EU Taxonomy Regulation.
Article 9 also separately notes a reduction in carbon
emissions as a potential objective of a Dark Green financial
product, which would align with the climate change
mitigation objective under the EU Taxonomy. Where the
new EU Climate Benchmarks5 are not used by Dark Green
products with a reduction in carbon emissions as an
objective, a detailed explanation must be provided of
how the reduction is carbon emissions is ensured.
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Financial products falling under Article 8, or Light
Green financial products, must promote, among other
characteristics, environmental or social characteristics, or a
combination of those characteristics. The companies in which
the investments are made must follow “good governance
practices”. The Light Green classification is therefore a
much broader ESG product category than the Dark Green
classification.
It is expected that the majority of ESG products will fall
under Article 8, with Article 9 covering a smaller sub-set
of products that have a specific sustainable investment
objective. While Light Green financial products may invest
in “sustainable investments” as defined under SFDR, unlike
Dark Green financial products, they are not bound to invest
in sustainable investments. Instead, Light Green financial
products may have ESG characteristics that focus on, for
example, exclusions, screening, best in class, positive tilt,
or certain thematic investing, etc. However, no definitions
exist with regard to the ESG investment strategies that would
fall under Article 8. In the draft RTS, the ESAs have placed
emphasis on the “binding” nature of the ESG characteristic,
which can be helpful in assessing if a particular product falls
under Article 8.
The ESAs have also clarified that Light Green financial
products that invest in sustainable investments will be
required to apply the ‘do no significant harm’ test in respect
of the portion of sustainable investments that they hold as
defined under SFDR. In its offering documents, a Light Green
financial product must:
• provide information on how its ESG characteristics are met;
• if an index is used, provide information on whether and
how this index is consistent with those characteristics; and
• indicate where the methodology for the calculation of the
index can be found.

It is expected that the majority of ESG products
will fall under Article 8 with Article 9 covering a
smaller sub-set of products that have a specific
sustainable investment objective.

 Regulation (EU) 2019/2089 of the European Parliament and of the Council of 27 November 2019 amending Regulation (EU) 2016/1011 as regards EU Climate
Transition Benchmarks, EU Paris-aligned Benchmarks and sustainability-related disclosures for benchmarks

Disclosures at the product level

Distribution of ESG products
Firms should be aware that changes under the MiFID
delegated acts will impact on how products are distributed
to investors, as this may impact on the type of products
that they wish to offer under SFDR. Under these changes
investment firms are required to identify ESG preferences
as part of the target market assessment and take ESG
considerations into account for the provision of investment
services to clients. The MiFID delegated acts are not
finalised but we understand that where an investor expresses
a sustainability preference, the European Commission is
considering a requirement that the below products be offered
in such cases:
• financial instruments that pursue a minimum proportion
of sustainable investments, as defined under the SFDR,
where the minimum proportion is determined by the client
or potential client; and
• financial instruments that consider principal adverse
impacts on sustainability factors.

Pre-contractual and periodic reporting templates
for ESG financial products
In September 2020, the ESAs consulted on proposed
standardised templates for pre-contractual and periodic
reporting templates for ESG financial products, in fulfilment
of the mandate for RTS under Articles 8, 9 and 11 of the
SFDR. Irish Funds responded to the consultation, noting
several issues with the presentation and structuring of the
information in these templates, as well as difficulties in
integrating these templates into prospectus documents and
annual reports, as required under the Level 1 text. As with
the PAI Statement, it is important to highlight that these
templates are in draft form and will not be applicable by
10 March 2021. The templates will apply at a later stage
following adoption by the European Commission.
Consequently, it would be very challenging to seek to base
compliance on these templates in advance of the 10 March
2021 deadline. As highlighted previously, the Commission
has noted that firms should comply on the basis of the Level
1 text for the 10 March deadline in the absence of the RTS.
It is therefore expected that firms will take a high-level
principles-based approach to compliance with the precontractual disclosure requirements for 10 March 2021 and
that the standardisation that will be imposed under the final
templates that will apply at a later stage.

Fast-track filing process for prospectus updates
in advance of 10 March 2021 deadline
The SFDR will require the updating of almost every
UCITS and AIF prospectus across Europe and filings
with national competent authorities by 10 March
2021. Given the unprecedented volume of filings
required, the Central Bank of Ireland has announced
that it will facilitate a “fast-track” filing process in
respect of SFDR prospectus updates.6
The Central Bank has noted the following in
conjunction with the SFDR fast-track process:
1.

2.
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The fast-track facility only relates to the selfcertification of compliance with the SFDR level
1 disclosure requirements, other changes will
not be accommodated via the fast-track facility
and the normal post authorisation review and
timelines will apply.
Where a prospectus/ supplement has been filed
with the Central Bank for review (this applies to
new funds and post authorisation amendments)
then the disclosures made in relation to SFDR
may be reviewed.

3.

The Central Bank expects that funds
and management companies will make a
determination as to whether Article 8 or Article 9
of the SFDR applies.

4.

The Central Bank will require the completion
of a self-certification of compliance with the
requirements of the SFDR. This certification is to
be submitted by the Responsible Person.

5.

The Central Bank is establishing a dedicated
email address for the receipt of submissions and
will issue an acknowledgement of same.

6.

The email address is SFDR@centralbank.ie and
filings under the fast-track process may be made
by funds from 11 January 2021.

Further details on the process are available on the
Central Bank of Ireland's website.

The Central Bank is encouraging firms to make
submissions ahead of the 10 March deadline
in order to avoid delay and is advising firms
not to wait until the last week before 10
March 2021 to make the filing.

See Central Bank of Ireland communication entitled "Sustainable Finance Disclosure Regulation:
Process clarifications for UCITS and AIFs pre-contractual documentation updates applicable 10 March 2021"

6

Disclosures at the product level

Principal adverse impact at product level
Under the SFDR, the assessment of PAI also applies at the
product level. The disclosure requirement around this does
not apply until 30 December 2022 but firms may find that
they need to undertake the PAI assessment at the product
level in any case in order to be in a position to make the
entity level disclosure. The requirement is drafted on a
comply or explain basis in respect of individual products.
Firms complying with the entity level disclosure requirements
relating to PAI under Article 4 are also required to disclose in
the prospectus:
• A clear and reasoned explanation of whether, and, if so,
how a financial product considers PAI on sustainability
factors

There are no RTS supplementing Article 7 and the PAI
Statement template therefore only applies in respect of
the consideration of PAI at the entity level under Article 4.
However, Article 7 notes that where the information to be
presented in the annual report on product level PAI includes
quantifications, that information may rely on the provisions of
the relevant RTS.
Firms will need to consider carefully what information will be
required in order to assess the PAI of individual products and
put in place a process to gather and use that information.
It is likely that data gaps will persist for some time (in
particular until greater standardisation under the updating
of the Non-Financial Reporting Directive takes effect).
Therefore, firms will need to be able to undertake the PAI
assessment on a ‘best efforts’ basis.

• A statement that information on PAI on sustainability
factors is available in the annual report

Overview of SFDR requirements at the product level (UCITS or AIF)
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Requirement

Applies
by when?

Applies in
all cases?

Disclose
where?

Level 2?

Key actions

Descriptions of (a)
the manner in which
sustainability risks
are integrated into
investment decisions
and (b) the results
of the assessment of
the likely impacts of
sustainability risks
on the returns of the
financial products.
(Article 6)

10 March 2021

Comply or
explain for
all financial
products

Offering
document

No, Level 1 only

• Necessitates the
integration of sustainability
risk management on a
fund-by-fund basis.

Disclosures relating
to a financial product
that promotes
environmental or
social characteristics,
including (a)
information on how
those characteristics
are met and (b)
if an index is
used, whether and
how this index is
consistent with those
characteristics.
(Article 8)

10 March 2021

• Update offering document
to include the prescribed
disclosures.

Applies only
to financial
products
falling in
scope of
Article
8 (Light
Green)

Offering
document

Yes
(Note that Level
1 requirements
only will apply
for 10 March
2021.)

•

Consider if claims
regarding environmental
or social characteristics
can be substantiated.

•

Consider if changes to the
index are required.

•

Update offering document
to include the prescribed
disclosures.

•

Note ESAs draft RTS in
this area and monitor for
publication of the ESAs
final RTS in January
2021

Disclosures at the product level

Requirement

Applies
by when?

Applies in
all cases?

Disclose
where?

Level 2?

Key actions

Disclosures relating
to a financial product
that has sustainable
investment as its
objective.

10 March 2021

Applies only
to financial
products
falling in
scope of
Article 9
(Dark Green)

Offering
document

Yes
(Note that Level
1 requirements
only will apply
for 10 March
2021.)

•

Consider how performance
against sustainable
investment objectives can
be demonstrated.

•

Consider if changes to the
index are required.

•

Consider process around
‘do no significant harm’
requirement.

•

Update offering document
to include the prescribed
disclosures.

•

Note ESAs draft RTS in
this area and monitor for
publication of the ESAs
final RTS in January
2021.

•

Consider whether to
assess the impact of
sustainability risks on
return or to explain why
the risks are not relevant.

•

Update offering
document to include the
prescribed disclosures.

•

Include a statement
noting that information
on PAI will also be
available in periodic
reports.

Where the financial
product uses an
index as its reference
benchmark, include
(a) information on
how the designated
index is aligned with
that objective and
(b) an explanation
as to why and how
the designated index
aligned with that
objective differs from
a broad market index.
Where the financial
product does not
use an index as its
reference benchmark,
provide an
explanation on how
that objective is to be
attained.
Additional
prospectus disclosure
requirements for a
financial product
which has a reduction
in carbon emissions
as its objective.
(Article 9)
Disclose on PAI at
a financial product
level. (Article 7)
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30 December
2022

Comply or
explain for
all financial
products

Offering
document

No, Level 1 only

Annual
Report

Disclosures at the product level

Requirement

Applies
by when?

Applies in
all cases?

Disclose
where?

Level 2?

Key actions

Reporting on how
ESG financial
products have
performed.

1 January
2022

Applies
only to ESG
products
falling
under
Articles 8
and 9.

Annual
Report

Yes

•

Ensure a process is
in place to measure
and report on ESG
performance against
all stated ESG
characteristics or
objectives.

•

A review and updating
of benchmarks used may
be required.

•

Note ESAs draft RTS in
this area and monitor for
publication of the ESAs
final RTS in January
2021.

•

Consider how information
and data to comply with
this requirement may be
gathered and assessed.

•

Consider how to address
data gaps. A ‘best
efforts’ approach may
be required.

For products falling
under Article 8
(Light Green),
report on the
extent to which
environmental or
social characteristics
are met.
For products falling
under Article 9
(Dark Green), report
on (a) the overall
sustainabilityrelated impact of the
financial product by
means of relevant
sustainability
indicators and (b)
where an index is
used, a comparison
between the
sustainability impact
of the product and
the impacts of the
designated index
and of a broad
market index through
sustainability
indicators.
(Article 11)
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(We view this
commencement
date as
meaning that
the relevant
disclosures will
be required in
annual reports
for annual
reporting
periods
commencing
on or after 1
January 2022.
We are awaiting
confirmation
from the ESAs
in relation to
this point.)

(Note that Level
1 requirements
only will apply
for 10 March
2021.)

Q&A

1

Do UCITS KIIDs need to be updated as a
consequence of the SFDR?
The SFDR makes clear that in the case of
funds, any “pre-contractual information”
which must be provided to investors
must be included in the prospectus of
the relevant fund. As a result, there is
no obligation under the SFDR itself to
update the UCITS KIID. However, to the
extent that a fund’s investment objective
or investment policy is changing in order
to ensure that the fund can be classified
as a Light Green (Article 8) or a Dark
Green (Article 9) product for example,
corresponding changes may need to
be carried across into the UCITS KIID.
A management company may also, for
example, choose to revise the “Risk and
Reward” section of the KIID to disclose
sustainability risk as a risk which is not
captured by the indicator where they
believe that it may have a material impact
on the risk and reward profile of the
relevant UCITS.

3

2

Are funds that are closed to new investment in
scope of the SFDR?
The SFDR requires certain information to be
disclosed to investors in the “pre-contractual
disclosures” (being the prospectus in the case
of funds). Therefore, where a fund (such as
a closed-ended fund) is no longer available
for investment, it would appear to fall outside
of the scope of the prospectus disclosure
requirements set down in the SFDR.
However, managers of such funds must comply
with the relevant website disclosure obligations
imposed under the SFDR notwithstanding
that the relevant fund is closed to further
investment.
Article 8 funds and Article 9 funds which are
closed to further subscription will also still be
required to include the ESG-related disclosures
in their annual reports as required under
Article 11 of the SFDR.

Are non-EU AIFMs in scope of the SFDR?
The sustainable finance framework imposes obligations on “financial market participants” which
is defined under the SFDR as including “AIFMs”. The definition of “AIFM” in AIFMD is not
restricted to EU AIFMs.
Subject to any further clarification being issued by the European Commission or the ESAs on the
issue, it would appear that a non-EU AIFM will need to comply with the prospectus and annual
report disclosures set down in Article 6, Article 7, Article 8, Article 9 and Article 11 in respect of
each EU AIF that it manages and any AIF which it markets in the EU under the NPPR regime.
However, the position appears less clear cut on the issue of whether a non-EU AIFM is required
under the SFDR to comply with entity-level requirements imposed under Article 3, Article 4,
Article 5 and Article 10 of the SFDR. Until such time as specific guidance is issued by the
European Commission, the ESAs or the Central Bank on the matter, we have seen some non-EU
AIFMs taking the view that the entity-level disclosures under the SFDR do not apply to them on
the basis that there is no direct legislative provision in the SFDR or AIFMD which specifically
states that such obligations apply to non-EU AIFMs. Other non-EU AIFM are choosing to provide
information on their websites in order to meet client expectations and for marketing purposes.
In the absence of clarity on this matter, we suggest that legal advice is sought.
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Looking beyond SFDR compliance

As previously noted, the SFDR is part of a broader EU regulatory
framework for sustainable finance. SFDR requirements are
related to requirements that are forthcoming under delegated
acts amending the UCITS, AIFMD and MIFID frameworks, as
well as the EU Taxonomy.
Firms seeking to comply with the SFDR should familiarise
themselves with these separate but related pieces of
legislation in order to prepare for compliance from
January 2022.

Delegated acts for UCITS, AIFMD and MiFID
The European Commission has prepared delegated acts that
will embed duties regarding sustainability in the organisation
frameworks of UCITS AIFMD and MiFID.
The changes in respect of UCITS and AIFMD require UCITS
management companies and AIFMs to:
• Take ESG considerations into account in relation to
organisational requirements (decision making, reporting
lines, responsibilities)
• Ensure the necessary resources and expertise for the
effective integration of sustainability risks
• Make senior management responsible for the integration
of sustainability risks
• Identify of any conflicts of interest that could arise
relating to the integration of sustainability risks
• Integrate sustainability risks into the investment due
diligence process, this includes, where applicable, the
principal adverse impact of investment decisions on
sustainability factors (this reflects changes that will
already have been made under the SFDR)
• Ensure risk management policies set out procedures
relating to sustainability risks (this reflects changes that
will already have been made under the SFDR)

The changes in respect of MiFID require MiFID firms to:
• Take ESG considerations into account for the provision
of investment services to clients (where relevant)
• Take sustainability risks into account
• Identify ESG preferences as part of the target market
assessment
The European Commission has consulted on the text of the
delegated acts (following earlier consultation by ESMA)
and it is expected that they will be published in the EU’s
Official Journal soon. They will apply 12 months after their
publication in the Official Journal.

EU Taxonomy Regulation
The EU Taxonomy aims to establish a framework for an EUwide classification system of “environmentally sustainable
economic activities”. It also outlines six environmental
objectives and provides that for an economic activity to be
environmentally sustainable, the activity must make a
“substantial contribution” to at least one of these six
objectives and not cause any significant harm to any of
the others. These six objectives are:
1. Climate change mitigation
2. Climate change adaptation
3. The sustainable use of and protection of water
and marine resources
4. The transition to a circular economy
5. The protection and restoration of biodiversity and
ecosystems
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Looking beyond SFDR compliance

The EU Taxonomy is designed to enable the development
of future EU policies in support of sustainable finance,
including EU-wide standards for environmentally sustainable
financial products and the eventual establishment of labels
that formally recognise compliance with those standards
across the EU or other future economic and regulatory
measures.
The EU Taxonomy does not itself set out a “green labeling”
regime (there is a separate Ecolabel regime planned in that
regard). However, if a financial product has a sustainable
investment objective or promotes environmental and/or social
characteristics, the percentage of the underlying investments
that qualify as “environmentally sustainable economic
activities” must be disclosed (although not the percentage
of investments with a social objective, as the EU Taxonomy
largely deals with environmental sustainability with minimum
social safeguards applicable). This disclosure requirement
will apply to Dark Green and Light Green financial products
under the SFDR.
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Financial products that are not being marketed with a
sustainable investment objective nor promoting sustainable
characteristics must include a statement that the investments
underlying the fund do not take into account the EU criteria
for environmentally sustainable economic activities. This
disclosure requirement will apply to financial products not
classified as either Dark Green or Light Green financial
products under SFDR, i.e. non-ESG financial products.

Dublin

Brussels

Ashford House, 18-22 Tara Street,
Dublin 2, D02 VX67, Ireland.

6th Floor,
Square de Meêus 37,
1000,
Brussels.

T: +353 (0) 1 675 3200
F: +353 (0)1 675 3210
E: info@irishfunds.ie
www.irishfunds.ie
January 2021

22

Disclaimer: The material contained in this document is for general information and reference purposes only and is not intended to
provide legal, tax, accounting, investment, financial or other professional advice on any matter, and is not to be used as such. Further,
this document is not intended to be, and should not be taken as, a definitive statement of either industry views or operational practice
or otherwise. The contents of this document may not be comprehensive or up-to-date, and neither IF, nor any of its member firms,
shall be responsible for updating any information contained within this document.

